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INTRODUCTION

Dear readers,

This is a new spring issue of our corporate edition “Korpus Prava.Analytics”.

There is time for everything. Spring replaces winter, new amendments to laws replace
the old ones, property is transferred to new owners, and shareholders alternately replace
each other. Time comes for everything. Every day we face new urgent issues, which we
are trying to find the right answer to.

We devoted this issue to the inheritance of property abroad and minority shareholders.
Our Leading Lawyer Tatiana Frolova has prepared an article, in which she reveals the
main procedure for inheriting property abroad, examines the nuances of the legislation
in European countries and gives recommendations to the heirs. Pay attention to this
topic, since it is very relevant.

Our Junior Lawyer Roman Moskovskikh elaborates on the topic of a healthy corporate
climate in Russia and pays attention to the relations between shareholders (minority
and majority). In the pages of our edition you will find out why minority sharehold-
ers are considered a weak link in the corporate relations system, what are the aspects
in the field of implementation of the rights of minority shareholders and whether

the shareholder’s authorities depend on the size of the stock of shares.

Business is a very dynamic sphere, and it is difficult to predict what new challenges
we will face in the future. Today we again write about the law on controlled foreign
companies and explain the duties of the tax resident of the Russian Federation with
respect to participation in a foreign company.

We could not pass by the relevant topic — the bankruptcy of a legal entity. Our experts
introduce you to a number of innovations aimed atensuring the rights and legitimate
interests of creditors in cases of bankruptcy of legal entities.

Take care of your business, take care of your time!

See you next time in the pages of “Korpus Prava.Analytics”!

Artem Paleev SV ./
Managing Partner o= ) ’
Korpus Prava IS Al _—




CONTENTS

n. 8

Tatyana Frolova
Leading Lawyer
Korpus Prava Private Wealth

p. 12

Anna Senchenko
Leading Lawyer
Tax and Legal Practice

Korpus Prava (Russia)

n. 18

Igor Chaika
Managing Director
Audit Practice

Korpus Prava

Inheritance of Property Abroad

Sooner or later every person who owns property starts think-
ing about what will happen to his/her assets after his/her
death. Modern civil law system provides two options of trans-
fer of property of the deceased owner to his/her heirs. If the
person has not made any will, his/her property will be trans-
ferred to his/her heirs in the manner provided for inheritance
by law.

Reconnaissance in Force

It has been three years since the Law On Controlled Foreign
Companies was adopted. The law has become an integral part
of the Tax Code of the Russian Federation. Many things have
changed for the past three years. In the course of adoption

of amendments to the law, certain provisions of laws on con-
trolled foreign companies had to be changed.

Exchange Differences

Exchange differences arise in accounting and tax accounting,
and also affect the amount of taxes of the organization. The
purpose of this article is to consider the procedure of the im-
pact of exchange differences on values of assets and liabilities
in accounting, on the VAT tax base and the tax base for in-
come tax as well as on the profit of CFCs.
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Same Old Story. Unified Social Tax

As we all know, from 2017 tax authorities have resumed the
administration of insurance premiums, for which reason bud-
get classification codes and the form of insurance premiums
calculation have been changed. In this regard, taxpayers have
many questions.

Minorities of All Countries, Unite!

As it is known, in the system of corporate relations the central
player is the shareholder. In fact, all corporate legislation is,
to one degree or another, aimed at ensuring the shareholder’s
rights for the development of a healthy corporate climate in
Russia. Russian corporate legislation is currently experienc-
ing a period of rapid development. Numerous innovations in
the field of protection of the shareholders’ rights confirm this
fact.

Subsidiary Liability of Controlling
Persons at Bankruptcy

Any company may have a moment when it is unable to meet
its obligations to creditors. At bankruptcy, the most danger-
ous for the personal welfare of owners and business execu-
tives is the risk of bringing to subsidiary liability, stipulated
by Article 10 of the Federal Law “On Insolvency (Bankruptcy)”
(hereinafter, the FZ “On Bankruptcy”).
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INHERITANCE OF PROPERTY ABROAD

Tatyana Frolova
Leading Lawyer
Korpus Prava Private Wealth

ooner or later every person who
S owns property starts thinking about

what will happen to his/her assets
after his/her death.

Modern civil law system provides two
options of transfer of property of the de-
ceased owner to his/her heirs. If the
person has not made any will, his/her
property will be transferred to his/her
heirs in the manner provided for inheri-
tance by law.

Regardless of what kind of property
is included into estate and in under which
procedures it is inherited, the acceptance
of the inheritance is the same in any case.

The opening of the inheritance
is the day of the death of the testator.

The period for the accession to the in-
heritance is determined by the Civil Code
within six months. During this period,
the heirs should apply to the notary
office, submit a death certificate, docu-
ments confirming kinship and an extract
from the last place of residence (registra-
tion) of the deceased person.

The estate includes the entire prop-
erty of the deceased person, excluding
personal non-property rights and other
intangible benefits such as:

 Right of authorship under which the
heirs may not call themselves authors
of a work;

e The right to name, that is the heir
does not solve issues related to the
fact under which name or pseudonym
the work will be published;

The right to inviolability of the work,
according to which the work should
be used in the form created by the
author.

The estate may include not only
property located in the Russian Federa-
tion, but also all assets of the testator
located in other countries.

When inheriting the property located
abroad, it should be noted that in this
case inheritance rules will be governed
by the laws of other countries.

Russian civil legislation provides
that property is inherited under the laws
of the country, of which the testator was
last resident. Thus, when deciding on the
application of legislation of a particular
country, the citizenship of the deceased
person is of no fundamental importance.
It is important where the testator lived
before his death.

However, in respect of immovable
property, the procedure of inheritance,
stipulated in the country where the prop-
erty is located, applies.

Laws of European countries are
similar to the regulations of the Civil Law
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of the Russian Federation, although each
country has its own peculiarities.

For example, when inheriting prop-
erty in the UK, the heirs should first make
payments under debt obligations of the
deceased person to creditors, after which
they should pay all taxes due to the state.

Things are slightly different in
France. First, it is necessary to pay taxes,
and then settle debts with creditors.

It should be noted that unlike Russia,
in most countries the heirs should pay
the inheritance tax.

The tax rate mostly varies depending
on the amount in which the estate is val-
ued. For instance, in England the inheri-
tance tax (IHT) is paid by the heirs of the
deceased person who have come into his/
her inheritance. Property estimated at
less than 325000 is not subject to the
inheritance tax. The property exceeding
the amount of £325000 will be taxed at
the 40% rate. For people who were legally
married before the death of one of the
spouses, this threshold is increased to
£650000.

In France, inheritance taxes are
also paid by the heirs. The amount of
tax depends on the degree of kinship
between the heir and the testator. In joint
ownership of real estate, the spouses
have equal rights to it. After the death of
one of the spouses, all property rights are
transferred to the other spouse without
payment of taxes. If the marriage was
not registered, the people living together
are deemed to be outsiders and pay taxes
regardless of the period of cohabitation
and management of the common house-
hold. Only after the death of the second
spouse, the property is transferred to the
children who were born in this marriage.
The children are already required to pay
the inheritance tax.

Inheritance tax rates in France are
from 20% in the case of a straight line to
60% for heirs who have more distant kin-
ship or heirs who are not related at all.

The heirs are not required to pay the
inheritance tax in Bulgaria. Except the
situations when an object worth more
than 250000 levs is transferred to third
parties who are not relatives.

When inheriting property abroad, it
should be remembered that the periods of
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inheritance in different countries differ
in duration. The period of inheritance
varies from 3 months to a year. In some
countries, for example in Bulgaria, it is
quite easy to restore the period. In other
countries, for example in Latvia, the heir
who has missed the inheritance period
has to prove in court that he/she had
good reasons not to inherit the property
timely.

A number of differences lie in the
definition of lines of heirs and terms
of inheritance. For instance, the German
Civil Code stipulates five lines of heirs:

e The first category — lineal descen-
dants of the testator;

e The second category — the parents
of the testator and lineal descen-
dants;

e The third category — grandparents
of the testator and lineal descen-
dants;

e The fourth category — great-grand-
parents of the testator and lineal
descendants;

« The fifth category — great-great-
grandparents of the testator and
lineal descendants.

The Civil Code of France stipulates
that the inherited property is transferred
in the descending line. If there are no
relatives of this category, the property is
divided in equal parts between paternal
and maternal descendants. The laws also
stipulate a provision on lateral inheri-
tance.

In the Republic of Cyprus, parents
are referred to the second inheritance
line but not to the first. The first line
includes only children of the testator,
and the spouses are set apart. They
have special inheritance rights: if there
are children, they have a predominant
heritage share (3/4), and the rest can be
claimed by the spouses. If there are no
children, the spouse is entitled to at least
half of the property. In Cyprus, there is
arestriction on free disposal of property
by will. It means that the abovemen-
tioned shares are mandatory not only
for inheritance under law but also upon
availability of the will. They are deemed
mandatory shares under laws of Cyprus.
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In any case, to inherit the property
located abroad the heir should first apply
for acceptance of the inheritance to a no-
tary public in Russia.

Based on that application the inheri-
tance and inheritance case are opened.
Upon the receipt of a certificate of the
right of inheritance, the certificate should
be apostilled. The apostille entitles the
heir to act by virtue of this document
abroad.

Upon the receipt of the apostilled
certificate of the right of inheritance, the
heir may apply to a notary public in the
country where the property in question
is located. The notary public in charge
of the inheritance case in the respective
country will check the existence of other
claimants to the inheritance as well as
unpaid debts and tax payments that are
accounted for by this asset.

After all necessary procedures the
heir receives the state-recognized cer-
tificate of the country where the inheri-
tance is located, the property is subject
to mandatory registration in the relevant
register.

As mentioned earlier, there are two
ways of inheritance: by law and by will.
However, in inheritance by will it is
highly likely that the heirs will not get
everything the testator intended to give
them. On the one hand, the will may be
litigated in court, on the other hand,
the law provides for a mandatory share
for the heirs, who are dependents of the
deceased person. The mandatory heirs
are entitled to half of what they can claim
by law. For instance, if under the law
the testator had one heir who is a minor
child, regardless of who the will is be
executed for, the heir will get half of the
estate property by law.

It is possible to ensure the maximum
protection of one’s assets both during
the lifetime and after the death through
the establishment of a trust or a family
fund. In transfer of assets to the trust,
the owner transfers his/her property in
trust, but remains a beneficiary. De jure,
the founder of the trust is not the owner
of the trusted assets, but he remains the
one de facto. It is possible to specify in
detail not only the management proce-
dure and the rights of the beneficiary, but

also to describe the procedure of inheri-
tance of the trusted property in trust
agreement.

Given that the trusted property is
formally not an asset of the beneficiary,
it is not included into the estate; accord-
ingly, the rules regarding the mandatory
share in the inheritance are not applied
to it. In addition to protecting the will
of the testator and the assets themselves,
trusts have another advantage over the
usual will for taxation of income being
transferred into the ownership of the
heirs. The tax is paid only upon the
receipt of money from the trust as profit
or dividends.

Among foreign assets that can be in-
cluded into the estate, bank accounts are
inherited according to special procedure.

In practice, in the event of the death
of the account holder, his/her account
is to be frozen by the bank until his/her
heirs assert themselves and are identi-
fied. All heirs who have asserted them-
selves will be deemed to be legal succes-
sors of the account holder by the bank.
The bank does not divide funds held in
the account in accordance with the inher-
itance law. The account will be unlocked
only when the bank receives exhaustive
information about all heirs. The basis
for access to the assets stored in the ac-
count is the payment instruction, which
should be signed in the presence and with
the consent of all heirs. Should one of the
heirs disagree, the access will be blocked
until all heirs reach the agreement to sign
the general payment instruction or a gen-
eral instruction on the transfer of funds.

The bank generally requests special
documents from the heirs. In addition,
they should provide evidence of their
status as legal heirs of the account.

It is important for owners of foreign
assets to make sure during their lifetime
that their heirs have all necessary infor-
mation about the property, accounts and
assets which should be transferred into
their ownership. This information will
greatly facilitate their procedure of ob-
taining the inheritance.
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has been three years since the Law
ItOn Controlled Foreign Companies

was adopted. The law has become
an integral part of the Tax Code of the
Russian Federation. Many things have
changed for the past three years. In the
course of adoption of amendments to
the law, certain provisions of laws on
controlled foreign companies had to be
changed. Other provisions had a vari-
ety of unclear explanations of regula-
tory bodies which contained conflicting
opinions.

As a result, according to the provi-
sions of tax laws and the latest explana-
tions, the duties of a tax resident of the
Russian Federation regarding participa-
tion in a foreign company are as follows:

Submission of notices
of participation
in a foreign structure

Tax residents of the Russian Federa-

tion are under obligation to inform a tax
authority of the Russian Federation about
their participation in foreign organiza-
tions and foreign structures with no
corporate status (trusts) not later than
within 3 months from the date of occur-
rence or change of such participation in-
terest. Please be aware that the deadline
for submitting the notice has changed,

previously it was “not later than within

1 month from the date of occurrence or
change of such participation interest”.
The notice shall be submitted only at the
moment of occurrence or change of the
participation interest (including termina-
tion of participation).

Failure to submit such notice within
the established deadline as well as sub-
mission of false information is punish-
able by the fine of 50000 Russian rubles
concerning each foreign organization.

Submission of notice
of controlled foreign
company

If a foreign organization, which a tax res-
ident of the Russian Federation is a direct
or an indirect participant in, is deemed
controlled according to the Tax Code
of the Russian Federation, in addition
to a single notice of participation, the
resident of the Russian Federation shall
submit annually a notice of a controlled
foreign company.

The following persons/entities —
tax residents of the Russian Federation —
shall submit the notice of CFC:

« Individuals or legal entities whose
participation interest in a foreign
organization is more than 25%, or
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 Individuals or legal entities whose
participation interest in this organi-
zation (for individuals — jointly with
their spouses and minor children)
is more than 10%, if the participation
interest of all entities deemed to be
tax residents of the Russian Federa-
tion in this organization is more than
50%.

The notice of CFC shall be submitted
not later than on March 20 of each year
following the tax period when retained
earnings of the CFC is taken into account
at determining the tax base for a control-
ling person (Fig. 1).

Also please be aware that the posi-
tion of the Ministry of Finance is that
taxpayers shall inform a tax authority on
controlled foreign companies in respect
of which they are controlling parties,
regardless of the amount of income re-
ceived by them as profit of the respective
controlled foreign companies.

Failure to submit such notice within
the established deadline as well as sub-
mission of false information is punishable
by fine of 100000 Russian rubles concern-
ing each foreign organization.

Payment by a controlling
person of tax from retained
earnings of a controlled
company

If the profit of a controlled foreign com-
pany is more than 10000000 Russian
rubles (profit of the controlled foreign
company for 2015 is 50000000 Russian
rubles, and 30000000 Russian rubles for
2016 under transit provisions), the profit
of the controlled foreign company shall
be taken into account when determin-
ing the tax base for the tax period on the
relevant tax.

At determining the profit of the
controlled foreign company, income as
dividends paid out by Russian organiza-
tions are not taken into account, if the
controlling person of this controlled for-
eign company has an actual right to such
income.

Thus, when the income of the con-
trolled foreign company includes the
amount of dividends, the amount of such
dividends does not reduce the profit of
the controlled foreign company for the
purposes of applying threshold values!.

Concerning loss it has been estab-
lished that if a loss is determined accord-
ing to the financial statements of the
controlled foreign company prepared in
accordance with its personal law for a fis-
cal year, the specified loss may be carried
forward without any restrictions and
taken into account at determining the tax
base of this company.

In addition, the loss incurred by
the controlled foreign company before
January 1, 2015 according to the financial
statements prepared in compliance with
its personal law may be carried forward
in the amount not exceeding the amount
of the loss for the three financial years
preceding January 1, 2015 and may be
taken into account when determining
the tax base of this company.

In view of the fact that the carry-
forward of the loss incurred by the
controlled foreign company is the right
of the controlling person, the specified
losses do not reduce the amount of profit
of the controlled foreign company for the
purposes of applying threshold values.

At the same time, it is not uncommon
when the company’s fiscal year does not
coincide with the calendar year. In this
case, if the period, for which the financial
statements of a controlled foreign com-
pany is prepared, begins, for example,
on October 1 of each year and ends on
September 30 of each year:

« The profit of the fiscal year from Oc-
tober 1, 2014 to September 30, 2015
is not taken into account in deter-
mining the profit of the organization
(income of an individual) received
by the taxpayer recognized as the
controlling person of the relevant
controlled foreign company;

» The profit of the financial year from
October 1, 2015 to September 30,

1. Letter from the Ministry of Finance of the Russian Federation No.03-12-10/1290 dated January 16, 2016.
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Test to determine
whether a person
is controlling

December 31, ! December 31, ! March 20, I Aprit30, !
2015 i 2016 i 2017 i 2017 i

. : : : : >
1 1 1 1
1 1 1 1
Determination : Inclusion of : Submission : Submission :
of the amount ! retained earnings ! of notice ! of individual !
of retained ! into income ! of a controlled ! income tax !
earnings 1 ofacontrolling 1 foreign company 1 return i
| person. : : :
1 1 1 1
1 1 1 1
1 1 1 1
1 1 1 1
1 1 1 1
1 1 1 1
1 1 1 1
1 1 1 1
! ! ! !

Fig. 1.

2016 is taken into account when
determining the profit of the orga-
nization (income of an individual)
received by a taxpayer recognized as
the controlling person of the relevant
controlled foreign company in 20172

The following explanation has been
given concerning documentary proof of
the amount of profit (loss) of the con-
trolled foreign company.

The taxpayer-controlling person
shall submit a tax return on tax, when
determining the tax base on which the
profit of the controlled foreign company
is taken into account, together with the
following documents:

 Financial statements of the con-
trolled foreign company for the
period, for which the profit is taken
into account when determining the
tax base for corporate income tax,
in respect of which the tax return is
submitted, or other documents in
the event of absence of the financial
statements;

» Audit opinion on the financial
statements of the controlled foreign
company, if, in accordance with
the personal law or the constituent
(corporate) documents of this con-
trolled foreign company, compulsory
audit of these financial statements is
established or the audit is carried out
voluntarily by the foreign organiza-

tion. However, the audit opinion shall
not be submitted if the profit of the
controlled foreign company is de-
termined by the data of its financial
statements in accordance with Chap-
ter 25 of the Tax Code of the Russian
Federation.

According to the Ministry of Finance
of Russia, the taxpayer-controlling
person’s responsibility regarding the
submission of tax reports of the con-
trolled foreign company together with
tax declaration on the tax, which reflects
the profit of the controlled foreign com-
pany, to a tax authority is not established
since the documents attached to the tax
declaration are established by Article
25.15 of the Code. The specified provision
of Article 309.1 regulates the procedure
for confirming the profit of the controlled
foreign company in the event of tax con-
trol measures.

In addition, the documents confirm-
ing the calculation of the profit of the
controlled foreign company are subject
to translation into Russian to the extent
necessary to confirm the calculation of
the profit (loss) of the controlled foreign
company. Moreover, the Code does not
contain provisions concerning the need
to obtain and submit to tax authorities
notarization and apostilization of copies
of documents confirming the existence
of control, exemption of profit of the con-

2. Letter from the Ministry of Finance of the Russian Federation No.03-12-11/2/7395 dated February 10, 2017.
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trolled foreign companies from taxation
in the Russian Federation and calculation
of their profit®.

Both tax authorities and taxpayers
have worked in terms of explanations and
a deeper understanding of the norms of
tax laws, respectively, for the past three

years. However, there are still many open
issues as well as issues that are yet to
arise, since business processes are very
dynamic substance and it is difficult to
predict what new challenges we will face
in the future.

3. Letter from the Ministry of Finance of the Russian Federation No.03-12-11/2/7395 dated February 10, 2017.
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xchange differences arise in
accounting and tax accounting,
and also affect the amount of
taxes of the organization. The purpose
of this article is to consider the procedure

of the impact of exchange differences on
values of assets and liabilities in account-
ing, on the VAT tax base and the tax base
for income tax as well as on the profit

of CFCs.

Let us compare the regulations established for
the calculation of exchange differences in accounting
and tax accounting

Accounting (RAS 3/2006)

Definition of exchange difference

Exchange difference is the difference between
the ruble value of an asset or liability, which
value is expressed in a foreign currency

as of the date of the fulfillment of payment
obligations or the reporting date of such
reporting period, and the ruble value of the same
asset or liability as of the date of its acceptance
for accounting in the reporting period or the
reporting date of the previous reporting period.

The official exchange rate of foreign currency
to the Russian ruble determined by the Central
Bank of the Russian Federation.

Tax accounting (Chapter 25 of the Tax Code
of the Russian Federation)

For the purposes of this Chapter exchange

gain (Loss) means the exchange difference
arising at increases (decreases) in the value

of property as currency assets (except securities
denominated in foreign currency) and claims
which value is expressed in foreign currency

or at increases (decreases) of value of liabilities,
which value is expressed in foreign currency.

The exchange rate of foreign currency to the
Russian ruble determined by the Central Bank
of the Russian Federation or the exchange
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Accounting (RAS 3/2006)

Tax accounting (Chapter 25 of the Tax Code
of the Russian Federation)

If any other exchange rate is determined
for the conversion of value of the asset
or liability expressed in foreign currency by law
or agreement of the parties, the conversion shall
be made at that rate.

Conversion of the value of currency notes in
cash register of the organization, funds on bank
accounts (bank deposits), cash and payment
documents, securities (excluding shares),

funds in settlements, including on borrowing
obligations with legal entities and individuals
(excluding funds of received and issued advances
and prepayments, deposits) expressed in foreign
currency into Russian rubles shall be made at
the date of the transaction in foreign currency,
as well as at the reporting date (paragraph 7

of the RAS 3/2006).

For the preparation of financial statements,

the value of investments in non-current assets
(fixed assets, intangible assets, etc.), inventories
and other assets not listed in paragraph 7 of

RAS 3/2006, as well as funds of received and
issued advances and prepayments, deposits

are accepted in the value in rubles at the rate
that was in effect at the date of the transaction
in foreign currency, as a result of which these
assets and liabilities are accepted for accounting.

Determination of the value of assets, expenses
and income in the event of advance payment
(receipt)

Assets and expenses, paid by the organization

on a preliminary basis or in payment for which
the organization has transferred the advance or
deposit, are recognized in the accounting records
of this organization in the value in Russian
rubles at the rate that was in effect at the date
of conversion of the funds of the advance,
deposit, prepayment (to the extent attributable
to the advance, deposit, prepayment).
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rate of foreign currency (notional currency
units) to the Russian ruble determined by law
or agreement of the parties, if the value

of claims (liabilities) subject to payment

in Russian rubles, which is expressed in that
foreign currency (notional currency units),

is determined at the rate established by law
or agreement of the parties respectively.

The last day of the current month — on income
(expenses) in the form of exchange gains (Losses)
on property and claims (liabilities), which value
is expressed in foreign currency (excluding
advances).

The claims (liabilities), which value
is expressed in foreign currency, property
in the form of currency values are converted
into Russian rubles at the rate established by
the Central Bank of the Russian Federation as
of the date of transfer of ownership of the said
property, termination (fulfillment) of claims
and (or) on the last day of the current month,
depending on what happened earlier.

In the event of receipt (transfer) of the advance,
the deposit, income (expenses) expressed

in foreign currency are converted into Russian
rubles at the official exchange rate determined
by the Central Bank of the Russian Federation

as of the date of receipt (transfer) of the advance,

deposit (to the extent attributable to the
advance, deposit).

The procedure in general is the same as
the procedure established for the purposes
of accounting.

EXCHANGE DIFFERENCES

Accounting (RAS 3/2006)

Tax accounting (Chapter 25 of the Tax Code
of the Russian Federation)

Income of the organization, subject to receipt

of an advance, deposit, prepayment, is recognized
in the accounting records of this organization

in the value in Russian rubles at the rate that
was in effect at the date of conversion of the
funds of received advance, deposit, prepayment
(to the extent attributable to the advance,
deposit, prepayment) to Russian rubles.

What are the differences?

Thus, as of the beginning of 2017 there
is only one significant difference between
the procedure of formation of exchange
differences in accounting and in tax ac-
counting. In tax accounting, the value
of securities denominated in foreign
currency is not revalued, while the same
(except shares) is revalued in accounting.
It is also possible to determine the
difference in the date of periodic revalu-
ation. In tax accounting, the periodic
revaluation is carried out for the last day
of the current month, while the same
is made for the reporting date in account-
ing. The date on which the accounting
(financial) statements are made (the
reporting date) is the last calendar day
of the reporting period.
The reporting period for annual
accounting (financial) statements the

(reporting year) is the calendar year —
from January 1 till December 31 inclu-
sive, except the cases of incorporation,
reorganization and liquidation of the
legal entity.

The reporting period for interim
accounting (financial) statements is the
period from January 1 till the reporting
date for which the intermediate account-
ing (financial) statements are prepared,
inclusive.

There are currently no general
requirements for preparation of the
interim accounting statements, therefore
periodic revaluation of the value of as-
sets and liabilities, the value of which
is expressed in foreign currency, may
be basically made once a year. But usually
the revaluation is made monthly, just
like in tax accounting (less often — quar-
terly), although the accounting policy

Comparison of the need for revaluation of various assets
and liabilities, as well as the procedure of formation of
income and expenses in accounting and tax accounting

Accounting object Accounting

Tax accounting

Fixed assets Not revalued after acceptance Not revalued after

.............................. . for accounting.
Goods, materials If the advance

the transfer of ownership

is transferred prior to the reco-

gnition of fixed assets goods

or materials, the prepaid
part of the value of property
is taken into account at the

rate applicable at the date of

transfer of the advance, while

the unpaid part is accounted

at the rate applicable at the

date of acceptance of the
property to accounting.
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Accounting object

Accounting

Tax accounting

Accounts receivable
(less the granted advances)

Accounts payable
(less the granted advances)

Financial investmentsin
securities

Financial investments
in shares

Revenues from sales
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Revalued at the reporting
date and at the date of the
transaction in foreign currency

Revalued at the reporting
date and at the date of the
transaction in foreign currency

Revalued at the reporting
date and at the date of the
transaction in foreign currency

Not revalued after
the issue (receipt)

Valued at the exchange rate
at the date of recognition
of the revenue.

If the advance has been
received prior to recognition
of the revenue, the prepaid
part of the sale is taken into
account at the exchange rate
as at the date of receipt of
the advance, while the unpaid
part is accounted at the
exchange rate as at the date
of recognition of the revenue.

The revenue is recognized
in the accounting records
subject to the following
conditions:

e The organization is
entitled to receive this
revenue, which is aris-
ing from a particular
agreement or confirmed
by other appropriate
means;

e The amount of the rev-
enue can be determined;

e There is certainty that
the economic benefits
of the organization will
increase as a result of
a particular transaction;

Revalued at the date

of termination (fulfillment)
of claims (liabilities)

and (or) on the last day

of the current month

Revalued at the reporting
date and at the date of the
transaction in foreign currency

Not revalued after
the issue (receipt)

Valued at the exchange rate
as at the date of receipt of
the income — the moment
of transfer of ownership

to the goods, results of
performed works by one
person for other person,
compensated provision

of services by one person
to other person.

If the advance has been
received prior to recognition
of the revenue, the prepaid
part of the sale is taken
into account at the exchange
rate as at the date of receipt
of the advance, while the
unpaid part is accounted
at the exchange rate as
at the date of recognition
of the income.

EXCHANGE DIFFERENCES

Accounting object

Accounting

Tax accounting

¢ Ownership (posses-
sion, use and disposal)
of the products (goods)
has transferred from
the organization to the
buyer or the customer
has accepted the work
(the service has been
rendered);

¢ The costs that are
incurred or will be
incurred in connection
with this transaction
can be determined.

Expenses related to sales

Valued at the rate as
at the date of recognition
of the expenses.

If the advance has been
received prior to recognition
of the revenue, the prepaid
part of the sale is taken into
account at the exchange rate
as at the date of receipt of the
advance, while the unpaid part
is accounted at the exchange
rate as at the date of
recognition of the expenses.

The expenses are
recognized in the accounting
records subject to the
following conditions:

¢ The expenditure is made
in accordance with

a specific agreement,

the requirement of

legislative and regula-
tory acts, good business
practices;

¢ The amount of the ex-
penditure can be deter-
mined;

¢ There is certainty that
the economic benefits
of the organization will
decrease as a result of

a particular transaction.

Valued at the rate as
at the date of recognition
of the expenses.

If the advance has been
received prior to recognition
of the revenue, the prepaid
part of the sale is taken into
account at the exchange
rate as at the date of receipt
of the advance, while the
unpaid part is accounted
at the exchange rate as
at the date of recognition
of the expenses.

The expenses are
recognized in the reporting
(tax) period when these
expenses occur based on
terms of the transactions.
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does not stipulate the interim accounting
statements.

Exchange differences and
profit of controlled foreign
companies

When calculating the profits of the
CFCs the exchange differences are not
taken into account. It follows from the
recent explanations of the Ministry
of Finance of the Russian Federation
No.03-12-11/2/7395 dated February 10,
2017.

According to the Ministry of Finance
of Russia, in calculation of the share
of the income specified in paragraph 4
of Article 309.1 of the Tax Code of the
Russian Federation for the period, for
which the foreign organization prepares
financial statements for the fiscal year,
the amounts of exchange differences on
purchase and sale of foreign currency and
the exchange differences resulting from
revaluation of assets and liabilities of the
controlled foreign company, which are
recognized in the Statement of Profit and
Loss according to applicable standards
of preparation of financial statements,
are not taken into account in the total
amount of the corporate income accord-
ing to such financial statements.

VAT from exchange
differences

The exchange differences do not par-
ticipate in the formation of the VAT tax
base. Let us consider the example of how
it works.

Let us consider the transaction of
purchase of goods which costs 118 euros,
including VAT 18 euros. The payment is
made at the exchange rate of euro on the
date of payment. The agreement stipu-
lates the 50% prepayment. Euro exchange
rates:

» As at the date of prepayment — 70;

e As at the date of shipment from
the seller’s stock — 71;

» Asat the date of delivery
to the buyer’s stock — 72;
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e As at the date of payment after
the delivery — 68.

1. Transfer of prepayment debit 60
credit 51 — 4130 RUB (118 x0,5 x 70).
2. Shipping:
The invoice will be issued for
4130 RUB + (118 x0,5x 71) = 8 319 RUB,
including VAT 1269 RUB.
3. Delivery of the goods:

« Debit 10 credit 60 = 7100 RUB
(118x0,5x70) + (118 x 0,5 x 72);

« Debit 19 credit 60 = 1269 RUB
(under the invoice).

4. Revaluation and additional payment:

 Debit 60 credit 91 — 227 RUB —
revaluation of accounts pay-
able (7100+1269-4130) -
(118 x0.5 % 68);

« Debit 60 credit 51 — 4012 RUB —
additional payment to the sup-
plier.

According to Paragraph 4 of Ar-
ticle 153 of the Tax Code of the Russian
Federation, if in sales of goods (works,
services), property rights under agree-
ments, the payment obligation of which
is provided in RUB in the amount equal
to a certain amount in foreign currency
or notional currency units, the mo-
ment of determination of the tax base
shall be the day of shipping (transfer)
of the goods (works, services), property
rights, when determining the tax base,
the foreign currency or notional cur-
rency units shall be converted to RUB
at the exchange rate of the Central Bank
of the Russian Federation as at date of
shipping (transfer) of the goods (works,
services), transfer of property rights. In
subsequent payment of the goods (works,
services), property rights the tax base is
not adjusted. The differences in the tax
amount arising with the taxpayer-seller
in subsequent payment the goods (works,
services), property rights are taken into
account as non-operating income accord-
ing to Article 250 of the Tax Code of the
Russian Federation or as non-operating
expenses according to Article 265 of the
Tax Code of the Russian Federation.

EXCHANGE DIFFERENCES

For the purposes of applying VAT,
the date of shipment of the goods shall be
the date of the primary execution of the
initial document executed in the name
of the buyer or transporter of the goods
(Letter from the Federal Tax Service of
Russia No. EJI-4-3/21217@ dated Decem-
ber 13, 2012).

When determining the tax base
on the day of shipping of goods (perfor-
mance of works, provision of services)

against the earlier full prepayment in
RUB, the tax base shall be determined
on the basis of the received full prepay-
ment in RUB without conversion at the
rate of the Central Bank of the Russian
Federation as at the date of shipping
(Letter from the Ministry of Finance
of Russia No.03-07-15/70 dated July 06,
2012).

Thus, VAT is not adjusted in revalua-
tion of debts.
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s we all know, from 2017 tax
authorities have resumed the
dministration of insurance pre-

miums, for which reason budget classifi-
cation codes and the form of insurance
premiums calculation have been changed.

In this regard, taxpayers have many
questions:

« How to amend the reports for 2016
and earlier periods and where to
submit them?

Under which budget classification
codes shall the taxes for 2016 and
earlier periods be paid?

Is it necessary to submit any reports
to the Pension Fund and the Social
Insurance Fund in 2017 or should the
reports be submitted to tax authori-
ties only?

How to complete the new reporting
form and within what timeframe?

There are many questions indeed,
because any changes create a misunder-
standing between the administrative
authority and the payer. While every-
thing is clear about the payment, the first
reports are to be prepared and submitted
to tax authorities only in early May.

The Federal Tax Service has issued
Taxpayer’s Memo, which was sent by
telecommunications channels, to help

the taxpayers. The following issues are
explained in this memo:

e From January 01, 2017 the payment
of insurance premiums, including
for accounting periods which have
expired before January 01, 2017,
shall be made under the new budget
classification codes (effective from
01.01.2017);

Calculations for accrued and paid
insurance premiums for 2016 and
updated calculations for the periods
from 2010 to 2016 shall be submitted
to territorial bodies of the Pension
Fund and the Social Insurance Fund
in the forms and formats effective
during the respective calculation
period;

Calculations for insurance premiums
for reporting (calculation) periods,
starting with reports for the 1stquar-
ter of 2017, shall be submitted to tax
authorities at the place of registration;

Calculations for accrued and paid in-
surance premiums for compulsory in-
surance against industrial accidents
and occupational illnesses as well as
for the expenses for the payment of
insurance coverage in the 4-FSS form
shall be submitted to territorial bod-
ies of the Russian Social Insurance
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Fund starting with the reports for
the 1st quarter of 2017.

However, the specified memo does
not include information that the obliga-
tion to submit the reports in the SZV-M
form, which was submitted monthly in
2016, has not been withdrawn from the
payers of insurance premiums.

Despite the fact that only one regula-
tory authority will exercise control over
the completeness of calculation and
payment of insurance premiums instead
of three non-budgetary funds, there will
not be less reports in 2017.

e For pension insurance —
182 102 02010 06 1000 160;

 For health insurance —
1821 02 02101 08 1011 160;

« For social disability insurance —
1821 02 02090 07 1000 160.

The insurance premiums for the
periods starting from January 01, 2017
shall be paid under the following budget
classification codes:

« For pension insurance —
1821 02 02010 06 1010 160;

SAME OLD STORY.UNIFIED SOCIAL TAX

allowances were not subject to insur-
ance premiums in the amount stipulated
by local regulations earlier on, now the
amount of the daily allowances within
700 RUB for business trips in the Russian
Federation and within 2500 RUB for for-
eign business trips is not subject to insur-
ance premiums.

That is, from January 01, 2017 the
unified limits of the amounts of daily
allowances which are not subject to indi-
vidual income tax and insurance premi-
ums have been established.

Reporting period

1151111 form) shall be prepared and sub-
mitted to tax authorities within the fol-
lowing periods (table below).

Deadlines for payment of the insur-
ance premiums remain the same — until
the 15th day of the month following the
month of income accrual.

The bodies of the Russian Pension
Insurance Fund, the Social Insurance
Fund and the Federal Tax Service have
been actively publishing explanatory in-
formation on their official websites since
July 2016.

Submission date

Report subject Report form in 2016 Report form in 2017

15t quarter of 2017 May 02,2017
Pens'on |nsurance RSV_l KND 11511111 .......................................................................................................................
....................................................................................................................... 6 months of 2017 July 31,2017
Health insurance RSV_l KND 1151111 .......................................................................................................................
....................................................................................................................... 9 months Of 2017 OctOber 30’ 2017
Social d|Sab||.|ty insurance 4_FSS KND 1151111 .......................................................................................................................
....................................................................................................................... 2017 April 30,2018
Social insurance against accidents 4-FSS 4-FSS

and occupational injuries From 2017, the new deadline for sub- The website of the Russian Pension

mitting the reports on insurance premi- Insurance Fund contains information

Information about insured persons SZV-M SZV-M

The new Calculation of Insurance
Premiums combines the RSV-1 and
4-FSS forms, although the social insur-
ance against accidents and occupational
injuries remains in the competence of
the Social Insurance Fund, and a sepa-
rate 4-FSS calculation shall be submitted
on these premiums.

Thus, the desire of legislators to get
rid of excess bureaucracy has currently
produced no results. However, this is just
the first year of the new rules.

The reports for the periods preceding
2017 shall be submitted in the formats
effective during the reporting period for
which the reports are submitted, but the
payment shall be made under the new
budget classification codes.

The insurance premiums for the pe-
riods preceding 2017 shall be paid under
the following budget classification codes:

o For health insurance —
18210202101 08 1013 160;

« For social disability insurance —
1821 02 02090 07 1010 160.

Procedure of calculation and pay-
ment of insurance premiums as well
as procedure of submission of reports
on insurance premiums is now contained
in Chapter 34 Insurance Premiums of
the Tax Code of the Russian Federation.

Essentially, Chapter 34 of the Tax
Code of the Russian Federation largely
conforms to the law on insurance premi-
ums?, which, albeit regular amendments,
has been used by the payers of insurance
premiums for six years.

A significant difference from the last
year’s rules is the change in the pro-
cedure of levying daily allowances for
business trips. If the amounts of the daily

1. Approved by Decree of the Russian Federal Tax Service No. MMB-7-11/551@ dated 10.10.2016 (Registered in the Russian

Ministry of Justice under No.44141 on 26.10.2016).

2. Federal Law on Insurance Premiums No. 212-fz dated 24.07.2009 On Insurance Premiums to the Pension Fund of the Russian
Federation, the Social Insurance Fund of the Russian Federation and the Federal Health Insurance Fund.
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ums to regulatory bodies has been estab-
lished. Now, the submission deadline is
not the 15™ day of the second month after
the end of the reporting period, but 30
days from the end of the reporting period
(quarter).

Several amendments have been
introduced into the Law On Individual
(Personified) Accounting in Compulsory
Pension Insurance System?® in terms
of extending the deadline for the submis-
sion of the SZV-M report. From January
01, 2017 the said report shall be submit-
ted to the Russian Pension Fund until
the 15 day of the month following
the reporting period. As before, the re-
porting period is a calendar month.

A distressing innovation of the
new revision of the law on personified
accounting is the fine for a hard copy
of personified accounting data by organi-
zations with staff of more than 25 people.
The fine is 1000 RUB.

In 2017 quarterly Calculations
of Insurance Premiums (under the KND

that in 2017 the territorial bodies of the
Russian Pension Insurance Fund and
the Social Insurance Fund retain the
functions of on-site (repeated on-site)
audits for the periods before January 01,
2017. The on-site audits are performed
in the manner effective before January 01
of the current year. The audit shall cover
the period not exceeding three calendar
years preceding the calendar year when
it was resolved to conduct the on-site
audit. Simply put, in 2017 the Russian
Pension Insurance Fund and the Social
Insurance Fund will conduct on-site au-
dits for the period from 2014 till 2016.
The retention of the specified func-
tions by the Russian Pension Insurance
Fund and the Social Insurance Fund is
well justified, since the reports for 2014 —
2016 were submitted to the funds and
the Federal Tax Service will not be able
to audit the periods ended before 2017.
The Russian Federal Tax Service has
stated that if the information about the
aggregate amount of insurance premi-

3. Federal Law On Individual (Personified) Accounting in Compulsory Pension Insurance System No.27-fz dated 01.04.1996.
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ums for compulsory pension insurance
does not conform to the information
about the calculated premiums for each
insured person in the submitted calcula-
tion of insurance premiums, and (or) tax
authorities reveal unreliable personal
data identifying the insured individuals,
such calculation shall be deemed non-
submitted, of which the payer will be sent
the respective notice.

In this regard, the payers should
carefully fill in the reports on insur-
ance premiums and timely submit these
reports so as to be able to make adjust-
ments in the event of receipt of a negative
protocol from the Federal Tax Service.

The Ministry of Finance in its turn
has pointed to the fact that the explana-
tions given by the Ministry of Labor and
Social Protection, the Russian Pension
Fund, the Social Insurance Fund and the
Ministry of Health and Social Develop-
ment may be applied to the extent that
does not contradict the Tax Code of the
Russian Federation.

Thus, summing up the changes
in the laws on insurance premiums, we
can single out one change in favor of the
payers of the premiums:

» Postponement of the deadline for
the submission of the SZV-M report
from the 10th to the 15th day of each
month.

The negative changes are as follows:

e Postponement of the deadline for the
submission of the report on insur-
ance premiums from the 15th day
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of the second month following the
reporting month to the 30™ day of
the month following the reporting
month;

« Introduction of limits for the exemp-
tion of the daily allowances from
insurance premiums;

 Introduction of a fine for the viola-
tion of the procedure for the sub-
mission of the report on insurance
premiums to tax authorities;

» The fact that the calculation shall
be deemed non-submitted if the
information about the aggregate
amount of the premiums does not
conform to personified data or if
there are unreliable personal data
of the insured persons in the calcula-
tion on insurance premiums.

Introduction of the new calculation
form will not in any way affect the payers
of insurance premiums, except the need
to find time to study the instruction for
the completion of the form.

Detailed instructions for filling in
the new calculation of insurance premi-
ums are contained in Decree of the Fed-
eral Tax Service No. MMB-7-11/551@ On
the Approval of the Form of Calculation
of Insurance Premiums, the Procedure for
Its Completion and the Format of Submis-
sion of Online Calculations of Insurance
Premiums dated October 10, 2016.
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it is known, in the system
S of corporate relations the
central player is the share-

holder. In fact, all corporate legislation is,
to one degree or another, aimed at ensur-
ing the shareholder’s rights for the de-
velopment of a healthy corporate climate
in Russia. Russian corporate legislation
is currently experiencing a period of rapid
development. Numerous innovations in
the field of protection of the sharehold-
ers’ rights confirm this fact.

At the same time, special atten-
tion is paid to the relations between
the shareholders themselves, and the
balance of rights and legitimate interests
of minority and majority shareholders is
considered to be one of the most difficult
problems of corporate relations.

Percentage of the voting shares

It should be noted that the legisla-
tor does not provide for the division of
shareholders into minority and major-
ity shareholders. However, courts often
resort to this definition in their decisions,
noting that minority shareholders are
a weak link in the system of corporate
relations.

This article shall consider some
aspects of the implementation of rights
by minority shareholders.

Analysis of the regulations of the
federal legislation on joint-stock com-
panies allows concluding that the limits
of the shareholder’s authority directly
depend on the amount of shares it holds.
This is clearly shown in the table below.

Rights and opportunities of the shareholder

Any number of shares e The right to participate in the general meeting
of shareholders with the right to vote on all issues
within its competence, the right to receive dividends,
and the right to receive part of its property in case
of the company liquidation.
The right to receive information on the conduct
of a general meeting of shareholders.
The right to participate in the general meeting
of shareholders through its representative.
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Rights and opportunities of the shareholder
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The preemptive right to purchase additional shares and
securities convertible into shares placed by open subscrip-
tion in the amount proportional to the number of shares
of this category (type) owned by it.

The preemptive right to purchase additional shares and
equity securities convertible into shares placed through

a closed subscription in the amount proportional to

the number of owned shares of this category (type),

if the shareholder voted against this decision or did

not participate in the voting.

The right to become acquainted with the documents

of the company specified in paragraph 1, Article 89 of the
Federal Law “On Joint-Stock Companies” (save for account-
ing documents and minutes of meetings of the collegial
executive body).

The right to become acquainted with the list of persons
entitled to participate in the general meeting of share-
holders.

The right to obtain from the registrar information

from the register support system containing the

names of the owners (names), quantity, category (type)
and nominal value of its shares.

The right to file a lawsuit against a member of the board
of directors, a sole executive body (general director),

a member of the collegial executive body, as well as

a managing organization or manager to recover damages
caused to the company by their guilty actions (omissions).

The right to put issues on the agenda of the annual
general meeting of shareholders and nominate candidates
for the board of directors, collegial executive body, audit
commission, ballot commission, candidate for the position
of the sole executive body.

The right to submit draft decisions on the proposed issues.

The right to demand convocation of an extraordinary
general meeting of shareholders, the right to include is-
sues on the agenda of the meeting and the right to nomi-
nate candidates to the management bodies of the com-
pany.

The right to audit financial and economic activities

of the company.

A shareholder holding 20 percent of shares or more

is considered to be interested in the company’s transac-
tion which it is a party to, a beneficiary, an intermediary
or a representative.

MINORITIES OF ALL COUNTRIES, UNITE!

To date, the main body that controls
compliance with the legislation in the
field of the protection of the investors’
rights is the Bank of Russia.

Let us recall that on the financial
market the Bank of Russia is a mega-
regulator. In order to implement the
functions for the protection of rights
and legitimate interests of shareholders
and investors on the financial markets,
the Bank of Russia is vested with broad
authorities with respect to issuers at the
conduct of their activities on the finan-
cial markets and in the area of regula-
tion of corporate relations in joint-stock
companies. In particular, the Central
Bank of the Russian Federation estab-
lishes requirements for the procedure
of preparation, convocation and holding
of a general meeting of shareholders, es-
tablishes a list of information mandatory
for persons entitled to participate in the
general meeting of shareholders and
controls the acquisition of shares.

According to statistics provided by
the Bank of Russia, 3382 complaints con-
cerning violations of federal legislation
by issuers were submitted to the Service
for the Protection of the Rights of Con-
sumers of Financial Services and Minor-
ity Shareholders of the Bank of Russia
during the period from II to IV quarter
of 2016.

The main reasons for the appeals
of shareholders were the following viola-
tions:

 Violation of the procedure for the
disclosure of information by issuers;

« Failure to submit documents
at the request of the shareholder;

« Failure to send a mandatory offer
to acquire shares.

Violation of the procedure
for the disclosure of
information by issuers

In accordance with paragraph 1, Article
30 of the Federal Law “On the Securities
Market”, the disclosure of information
on the securities market means guaran-
teeing its availability to all interested
persons, regardless of the purpose for

obtaining this information in accordance
with the procedure that guarantees its
discovery and receipt.

Public joint-stock companies shall
unconditionally disclose the following
information:

« Annual report of the company;

» Annual accounting statements
of the company;

» Prospectus of the company’s securi-
ties in cases provided for by legal acts
of the Russian Federation;

» Notification of a general meeting
of shareholders in accordance with
the procedure provided for by this
Federal Law;

e Other information determined by the
Bank of Russia.

“Other information determined
by the Bank of Russia” means, first of all,
documents and information, the dis-
closure of which is provided for by the
“Regulation on Disclosure of Information
by Issuers of Equity Securities” (approved
by the Bank of Russia on December 30,
2014 No.454-P).

The specified information should
be disclosed in the news line of at least
one of the information agencies, which
in due course are authorized to disclose
information about securities and other
financial instruments. Thus, the legisla-
tor ensures the access of the shareholder,
as well as other interested parties, to gen-
eral information on the activities of the
joint-stock company.

The sanction for the violation of the
procedure and deadlines for the disclo-
sure of information is provided for by the
Code of the Russian Federation on Ad-
ministrative Offenses. For legal entities
the fine for such violations is from seven
hundred thousand to one million rubles.

Failure to submit
documents at the request

of the shareholder

Russian corporate law imposes the
obligation to keep a list of documents
specified by law on the joint-stock com-
pany. The company keeps the documents
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provided for by paragraph 1, Article 89
of the Federal Law “On Joint-Stock Com-
panies” at the location of its executive
body in the manner and within the time
limits established by the Bank of Russia.

The company shall provide these
documents within seven working days
from the date of sending the relevant re-
quest. Violation of the time limits for the
provision of documents by the joint-stock
company also entails the imposition of an
administrative fine in the amount of five
hundred to seven hundred thousand
rubles.

The procedure for sending a manda-
tory offer to minority shareholders within
the framework of acquisition of large
stakes deserves separate attention.

The process of acquiring large stakes
is closely connected with the notion
of a corporate control. The establish-
ment of a special procedure related
to the purchase of significant stocks
of shares is due to the fact that the new
owner actually establishes (or attempts
to establish) corporate control over the
joint-stock company. The change in
corporate control could potentially affect
the interests of a large number of indi-
viduals, including minority shareholders
and members of the management bodies
of the joint-stock company.

A mandatory offer is a public offer
addressed to shareholders — owners of
shares of the relevant categories (types),
on the acquisition of shares of the open
company owned by them.

A mandatory offer is addressed to
anyone who responds to it. It is designed
to protect the interests not of individual
groups, but of all shareholders of the
company. If the increase in the rights
of corporate control by a person who has
acquired a large stock of shares does not
correspond to the economic interests
of minority shareholders, they have the
opportunity to leave the company and
return their investments by accepting
a public offer.

A mandatory offer to acquire shares
in a joint-stock company, as well as other
equity securities convertible into shares
of an open company;, is exercised in ac-
cordance with the procedure provided
for by the law on joint-stock companies
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by a person who acquired more than 30%
of the total number of shares of the com-
pany specified in paragraph 1, Article 84
of the Law “On Joint-Stock Companies”,
taking into account the shares owned

by this person and its affiliates.

The conflict of interests of sharehold-
ers and the investor arises in the event
the purchaser of shares fails to fulfill the
obligation to send a mandatory offer to
the company, if the quantity of securities
purchased by it exceeds 30 percent of the
voting shares of the company.

Proceeding from the regulations
of the current legislation, as a legal con-
sequence of failure to fulfill the obliga-
tion to send a public offer by a person
who has acquired more than 30 percent
of the total number of shares of the open
company, the law provides for limit-
ing the number of shares by which such
person and its affiliates are entitled to
vote before the date of sending a manda-
tory offer.

At the same time, the legislator pro-
vides for certain thresholds of ownership,
exceeding which the number of shares
that a shareholder can vote changes (the
one failed to fulfill the obligation to send
a mandatory offer to redeem securities) —
30 percent, 50 percent and 75 percent,
respectively.

Exceeding the threshold of 30 per-
cent, but not reaching 50 percent, the
shareholder can only vote by 30 percent
of the shares before sending a mandatory
offer.

Exceeding the threshold of 50, but
not reaching 75 percent, the shareholder
can only vote by 50 percent of the shares
before sending a mandatory offer. A simi-
lar scheme applies when the threshold
of 75% is exceeded.

Summarizing the foregoing, I believe
that the modernization of the legislative
framework, as well as the work of autho-
rized state authorities in the sphere of
regulation of corporate relations, gives its
positive results. However, much remains
to be done in order to resolve the issue
of trust of the shareholders of Russian
companies, both to issuers and to state
executive bodies responsible for observ-
ing interests and protecting the rights
of minority shareholders.
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Each business requires reasonable and professional
legal support:
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ny company may have a mo-
Ament when it is unable to meet

its obligations to creditors. At
bankruptcy, the most dangerous for the
personal welfare of owners and busi-
ness executives is the risk of bringing
to subsidiary liability, stipulated by
Article 10 of the Federal Law “On Insol-
vency (Bankruptcy)” (hereinafter, the FZ
“On Bankruptcy”). This law, taking into
account the new amendments that come
into force on June 28, 2017, will continue
to develop, providing competitive credi-
tors and the authorized body with more
instruments to collect debts.

Subsidiary liability may be imposed
on persons controlling the debtor. In the
context of the Russian insolvency law,

a “controlling person” means any person
who, in the three-year period prior to
accepting the petition for the recogni-
tion of the debtor as a bankrupt, had the
opportunity to influence the decisions
made by the company in one way or
another. Namely, it had the right to give
instructions binding on the debtor or
had the opportunity, by virtue of being
in relations of kinship or property with
the debtor, by virtue of its official posi-
tion or otherwise determine the actions
of the debtor, including by coercing the
manager or members of the debtor’s
management bodies or exerting a decisive

influence on the manager or members
of the debtor’s management bodies in
a different way.

The notion of a “controlling person”
established by the Federal Law “On Bank-
ruptcy” is quite broad, and its definition,
with a sufficient evidence basis, may
include a wide range of persons — partic-
ipants, shareholders, general director, its
deputies, members of the board of direc-
tors, chief accountant, beneficial owner,
as well as other persons. A petition for
bringing these persons to subsidiary
liability may be filed by a bankruptcy
trustee, a bankruptcy creditor, a repre-
sentative of the debtor’s employees, an
employee and a former employee of the
debtor or an authorized body.

Subsidiary liability itself is a civil
law institution, therefore, its application
shall take into account the general provi-
sions of Chapters 25 and 59 of the Civil
Code of the Russian Federation on li-
ability for violations of obligations and on
obligations as a result of causing harm in
part that does not contradict the special
provisions of the FZ “On Bankruptcy”.

Grounds for liability

Currently, the provisions of the Federal
Law “On Bankruptcy” provide for two
grounds for bringing persons controlling
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the debtor to subsidiary liability under

its obligations:

1. Untimely submission by the com-
pany’s manager or a liquidation
commission of a petition for recogni-
tion of a company as a bankrupt to
an arbitration court (Article 9 and
Clause 2 Article 10 of the Federal Law
“On Bankruptcy”).

2. Actions (omissions) by the control-
ling persons as a result of which
the company is declared a bankrupt
(Clause 4 Article 10 of the Federal
Law “On Bankruptcy”).

Failure to file a bankruptcy
petition

The provisions of Article 9 of the Federal
Law “On Bankruptcy” provide for the
obligation of the manager of a legal entity

to apply for bankruptcy in the following
cases:

« Satisfaction of the claims of one
creditor or several creditors leads
to the impossibility of the debtor’s
performance of monetary obligations
or obligations to pay mandatory pay-
ments or other payments in full to
other creditors;

» The debtor’s body, authorized in
accordance with its constituent
documents to take a decision on
the liquidation of the debtor, decided
to apply to the arbitration court with
the debtor’s application;

* The body authorized by the owner
of the property of the debtor — uni-
tary enterprise decided to apply
to the arbitration court with the
debtor’s petition;

e The foreclosure of the debtor’s prop-
erty will significantly complicate or
make impossible the economic activ-
ity of the debtor;

e The debtor meets the criteria of in-
solvency and (or) criteria of insuffi-
ciency of property;

e There is a debt outstanding for more
than three months due to insufficien-
cy of monetary funds for severance
payments, wages and other payments
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to employees, a former employee in
the amount and in the manner estab-
lished in accordance with the labor
legislation.

With regard to bringing to subsidiary
liability for failure to file a petition for
recognition of its company insolvent,
there is a presumption of a causal link be-
tween the omission of the manager in the
form of failure to file a petition to declare
its company bankrupt and harm caused
to the property interests of creditors
because of the impossibility to settle
the increased debts.

The fundamental issue in consider-
ing the petition for subsidiary liability
in case of failure to file a bankruptcy
petition will be the determination of the
time when the debtor’s manager should
have found out about the company’s
signs of insolvency or other grounds for
filing a bankruptcy petition. Difficulties
may arise with the determination of the
time with respect to some grounds for fil-
ing a bankruptcy petition by the debtor.
The court in this case will proceed from
the principle of good faith, namely, when
in a similar situation in the framework of
the company’s regular business activities,
areasonable and conscientious manager
should have found out about the signs
of insolvency and insufficiency of prop-
erty and submitted a relevant petition
to the court.

For example:

In case No.A50-20613/2010 of
08.09.2014 the Supreme Court of the
Russian Federation established that the
manager is considered aware of the signs
of insufficiency of property from the
time of signing the financial statements.
However, accounting statements alone
cannot be indicative of the company’s
impossibility to perform its monetary ob-
ligations to creditors without a documen-
tary analysis of the contained records.

As arule, the amount of assets and the
amount of the company’s liabilities cor-
relate in determining the formal sign of
insufficiency of property. At the same
time, the formal negative value of assets,
determined according to the financial
statements, in the absence of other evi-
dence of insolvency, does not indicate the
company’s inability to fulfill its obliga-
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tions, for example, as stated in the ruling
of the AC of FED No. F03-6136/2014 of
27.01.2015.

Actions (omissions) of the
controlling persons, which
resulted in the company’s
recognition as a bankrupt

Owners and business managers often use
various instruments to minimize risks

in anticipation of bankruptcy. Liquid
assets in the form of real estate, com-
modities and materials, rights of claims
are transferred to other controlled legal
entities; important documents are seized
from the company’s files; bookkeep-

ing is distorted. For a long time, various
schemes for leaving problematic legal
entities with debt obligations hanging on
them have been popular among business
owners: the companies change their legal
address to a more remote one, a person
who is unknown to anyone is appointed
as a general director, and the interested
persons themselves simply try to forget
about these companies and to distance
themselves from them as far as possible.
But in the course of bankruptcy proceed-
ings, these schemes can be disclosed by
the bankruptcy trustee with the as-
sistance of creditors or other interested
persons.

It should be known that in relation
to the ground for bringing to subsidiary
liability provided by Clause 4, Article
10 of the Federal Law “On Bankruptcy”,
there is a presumption of guilt of control-
ling persons in the following circum-
stances:

e Harm has been caused to property
rights of creditors as a result of ac-
tions by this person or for the benefit
of the person or the approval by this
person of one or several transactions
of the debtor, including transactions
that have the signs of voidability
in accordance with the Federal Law
“On Bankruptcy”;

e Accounting and reporting documents
at the time of the decision on the in-
troduction of monitoring or decision

to declare the debtor as a bankrupt
are missing or do not contain infor-
mation about the objects provided
by the Russian legislation, or this
information is distorted, resulting

in significantly hampered procedures
used in case of bankruptcy, including
the formation and implementation
of the bankruptcy estate;

e Claims of third-priority creditors for
the principal amount of debt incurred
as a result of the offenses for which
there is a valid decision to bring the
debtor or its officers, who are or were
its sole executive body, to the crimi-
nal or administrative responsibility
or liability for tax offenses, including
the requirements for the payment of
debt, revealed as a result of proceed-
ings on such violations, exceed 50%
of the total amount of the claims of
third-priority creditors for the prin-
cipal amount of debt included in the
register of creditors’ claims as of the
closing date of the register of credi-
tors’ claims.

There is extensive court practice
with respect to the first two grounds that
allows saying how facts are established
that presume the guilt of controlling per-
sons at the submission of a petition for
subsidiary liability. A prerequisite is the
existence of a causal link between the use
of its rights and (or) opportunities with
respect to a controlled economic entity
and a set of legally significant actions
carried out by a controlled entity, the
result of which is its insolvency (bank-
ruptcy).

1. The liability provided for by Art. 10
of the Federal Law “On Bankruptcy”
for non-transfer/lack of documenta-
tion is aimed primarily at the imple-
mentation of the opportunity to form
a bankruptcy estate, in particular, by
filing lawsuits to recover debts from
third parties, by returning property
from illegal possession and challeng-
ing the debtor’s! transactions. There-
fore, the very fact of the manager’s
evasion from transferring accounting
documents to the arbitration man-

1. Decree of the Presidium of the Supreme Arbitration Court of the Russian Federation No. 9127/12 dated 06.11.2012.
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ager is an independent condition for
bringing to subsidiary liability. In or-
der to bring the manager to liability,
under these circumstances it is not
necessary to prove that the absence
of accounting documents entailed
the company’s bankruptcy, because
the very fact of their absence entails
difficulties in the formation of the
bankruptcy estate. However, arbitra-
tion courts in deciding on bringing
of controlling persons to subsidiary
liability proceed from the guilt and
general provisions of the civil law,
namely Art. 1064 of the Civil Code
of the Russian Federation, which
establishes that the person who
caused harm is exempt from com-
pensation for harm, if it proves that
the harm was caused not through

its fault, and the burden of proving
the absence of guilt would fall on the
controlling persons. For example,

in case A05-1511/2011, the court of
cassation instance left unchanged
the ruling of the appellate court on
the refusal to bring the manager to
subsidiary liability without change
and indicated that the manager had
performed its duties for less than a
month and in so little time could nei-
ther restore nor draw up the missing
debtor’s documentation.

Causing harm to the property rights
of creditors as a result of the com-
mission or approval by the control-
ling person of one or more of the
debtor’s transactions often means
the transaction or a set of several
transactions aimed at the withdrawal
of the debtor’s assets without provid-
ing it with an economically justified
equivalent or free of charge. It is
important to understand that if in
the bankruptcy case the petition for
challenging the transaction is satis-
fied on the grounds stipulated by the
Federal Law “On Bankruptcy”, when
a part of the property is returned or
the property in full is not returned
to the bankruptcy estate, the fact of
the court order will have a prejudicial
significance in proving within the
framework of consideration of the
petition for bringing to subsidiary

liability. However, when the prop-
erty in full is returned to the bank-
ruptcy estate, if the transaction is
recognized invalid, there will be no
grounds for bringing to subsidiary
liability.

3. Inthe summer of 2016, a new basis
for bringing to subsidiary liability
of the director or other manager of
the debtor came into force. Now it
is possible, if more than 50% of all
claims arose as a result of an offense
(including tax offenses), which was
committed during the manager’s
office. This provision applies to a
person who was the sole executive
body of the debtor at the time the
debtor or its sole executive body
committed the offense. According
to the explanations given in para-
graph 9 of Article 13 of Federal Law
No.222-FZ of 23.06.16, the provisions
apply to claims for bringing persons
controlling the debtor to subsid-
iary liability or claims for bringing
persons controlling the debtor in the
form of damages recovery submitted
after September 1, 2016. This provi-
sion is relatively new and currently
there is little practice on it, but so
far, as expected, the main applicant
under such grounds for prosecution
is the authorized body (the Federal
Tax Service), for the convenience
of which this rule was adopted.

Procedure for determining
the amount of subsidiary
liability

In case of satisfaction of a claim to bring
a controlling person to subsidiary liability
in the presence of uncompleted settle-
ments with creditors, the court suspends
consideration of this claim until the end
of the settlements with creditors after the
establishment of all other relevant facts.
The courts proceed from the provision
that the size of subsidiary liability of the
person controlling the debtor is equal to
the aggregate amount of creditors’ claims
included in the register of creditors’
claims, as well as claims of creditors filed
after the closure of the register of credi-
tors’ claims and claims of creditors on
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current payments that have not been paid
due to insufficiency of the debtor’s prop-
erty. Consequently, the size of subsidiary
liability can be definitively determined
only after the end of the formation of the
bankruptcy estate and the completion of
settlements with creditors.

Innovations in 2016-2017

Federal Law No.488-FZ of December 28,
2016 “On Amending Certain Legislative
Acts of the Russian Federation” provides
for a number of innovations aimed at
ensuring the rights and legal interests of
creditors in cases of bankruptcy of legal
entities. In particular, for the Federal
Law “On Bankruptcy” there are amend-
ments that improve the mechanism of
bringing to subsidiary liability persons
controlling the debtor, namely one of the
main innovations in the Federal Law “On
Bankruptcy” in 2017 will be the possibil-
ity of bringing to subsidiary liability per-
sons controlling the debtor already after
the completion of company’s liquidation
procedures.

The bankruptcy trustee, bankruptcy
creditors and the authorized body will
have more opportunities to form a bank-
ruptcy estate, and the risks of managers
and owners in case of unlawful behavior
will increase, since now people who are
entitled to file a relevant petition have
three years after the completion of the

bankruptcy procedure, and in case of
valid excuse this period can be restored.

In general, there is a strengthening
of the position of the authorized body
in bankruptcy procedures. If we sum up
the innovations in the legislation, in
2016, a new basis for bringing to subsid-
iary liability for offenses (including tax
offenses) emerged, the notion of a “con-
trolling person” has been expanded and
the term of the pre-bankrupt period has
been increased from two to three years
within the framework of which grounds
for bringing to subsidiary liability are
identified.

In addition, the authorized body also
received the opportunity to be included
in the register of creditors’ claims within
6 months after its closure, namely, if on
the closing day the register of creditors’
claims is not passed or the judicial act or
an act of another authorized state body
that in accordance with the legislation
of the Russian Federation is mandatory
for the identification of arrears is not
effective. These claims shall be deemed
to be filed on time. The specified provi-
sion gives additional time to the tax
authorities and will allow including the
maximum amount of debt on obligatory
payments already after the register of
creditors’ claims is closed, for example,
based on the results of a field tax audit
or submission of specified declarations
by the debtor.
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in Russia, Cyprus, Malta, Latvia and Hong Kong we offer clients a truly international
service. Our highly qualified and friendly staff is available to provide to the clients

a flexible, reliable and efficient service.

The mission of the Company is to raise the business value of the client and bring
down risks.

Korpus Prava offers services in:

» Legal and tax consulting

» Transformation of financial statements to IFRS
 International tax planning

e Project consulting

» Corporate services

e Capital transactions / M&A

e Tax disputes

e Economic disputes and bankruptcy

Real estate transactions

Intellectual property

Financial Consulting

The company is mentioned in the rankings of the leading international directory
“Legal 500” that is completely and comprehensively overtaking the global scope of legal
services.

Korpus Prava was nominated as the best legal firm in Russia according to the authorita-
tive magazine “The Lawyer”; it takes one of the leading positions amongst Top 50 legal
firms in Cyprus, and it has also been recognised as the best international legal firm

for tax planning in Cyprus. Korpus Prava Private Wealth Practice has taken fifth place
in Private Banking and Private Wealth sector in Russia, in the category of Succession
Planning Advice and Trusts according to the annual rankings of Private Banking Russia
Survey 2016 of the prestigious magazine “Euromoney” (as of February, 2016).

Korpus Prava is a member of Cyprus Fiduciary Association (CFA) and Franco-Russian
Chamber of Commerce and Industry (CCIFR). It takes part in the development of busi-
ness community, business presentations and the exchange of professional experience.

Our certified specialists conduct seminars and consultations for accountants and the

representatives of company financial services; they act as experts, and they are pub-
lished in popular financial publications.

44

Contacts

Korpus Prava (Russia)

Korobeynikov per., bld. 22, str. 3,
119034, Moscow, Russia

+7 (495) 644-31-23
russia@korpusprava.com

Korpus Prava (Cyprus)

Griva Digeni, office 102,
3101 Limassol, Cyprus
+357 25-58-28-48
cyprus@korpusprava.com

Korpus Prava (Hong Kong)

Level 09, 4 Hing Yip Street Kwun Tong,
Kowloon, Hong Kong

+852 3899-0993
hongkong@korpusprava.com

Korpus Prava (Latvia)

E. Birznieka-Upisha Str. 20a,
Office 722

LV-1011 Riga, Latvia

+371 672-82-100
latvia@korpusprava.com

Korpus Prava (Malta)

Pinto House, 95, 99, 103,
Xatt I-Ghassara ta’ L-Gheneb
Marsa, MRS 1912, Malta
+356 27-78-10-35
malta@korpusprava.com

Tax & Legal Practice:
Irina Kocherginskaya — kocherginskaya@korpusprava.com

Corporate Services:
Dmitry Popov — popov@Kkorpusprava.com

Audit Practice:
Igor Chaika — chaika@korpusprava.com

Business Development Division:
Aleksandra Kaperska — kaperska@korpusprava.com

45



