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INTRODUCTION

Dear readers,
I am happy to greet you on the pages of our corporate publication “Korpus Prava. Ana-
lytics”.

The first issue of the year 2016 we traditionally devote to analysis of the changes in leg-
islation for the previous year, which specify the urgent legal issues in this year.
This issue will allow you to get acquainted with the procedure of recognition of an 
individual as a tax resident of the Russian Federation; you will know why the year 2015 
became critical for the majority of taxpayers, which issues are to be emphasized during 
the individual bankruptcy procedure, what are the innovations in the procedure of state 
registration of legal entities and individual, and why the British Virgin Islands may lose 
their confidential status.

The experts of Korpus Prava have thoroughly analysed the key rules, which are neces-
sary to be observed upon filing the cash flow reports in the New Year 2016. We also could 
not bypass the issue of the reform of civil legislation, and paid attention to the partial 
list of innovations approved by the Federal Law.

We continue the issue of amnesty of capitals, which we have already published in issue 
3/2015 of our magazine. This issue is still of great interest. In the middle part of our 
issue you can find the opinions of our experts concerning amnesty of capitals: the main 
questions, the mistakes, the controversial points. We believe you can find much useful 
information. 

We will be happy to see your comments and suggestions. We wish you success in the new 
year!

See you next time on the pages of “Korpus Prava. Analytics”!

Artem Paleev
Managing Partner 
Korpus Prava
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President of the Russian Federation and implemented by the 
legislator.

All Attention to Income Tax
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unfortunately, mainly to the disfavor of taxpayers. Thus, 
the Tax Code underwent serious alterations in the part 
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as possible to clarify certain urgent matters arising among 
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This year, a lot of amendments were introduced to the tax law, 
which on one part aimed at crackdown in relations between 
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tunity to voluntarily notify on their foreign property in ex-
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and also of collection of tax arrears (“Capital Amnesty”).

Yana Karausheva
Junior Lawyer

Tax and Legal Practice

Korpus Prava (Russia)

р. 14
Svetlana Sviridenkova
Specialist

Audit Practice

Korpus Prava (Russia)

р. 18
Anna Senchenko
Lawyer

Tax and Legal Practice

Korpus Prava (Russia)

р. 46
Leonid Kunin
Senior Lawyer

Tax and Legal Practice

Korpus Prava (Russia)

р. 38
Aleksey Oskin
Senior Lawyer

Tax and Legal Practice

Korpus Prava (Russia)

CONTENTS

Review of Recent, but Last Year 
Amendments in the Law 
on Bankruptcy 

Last year, yet another amendments to the Federal Law on In-
solvency (Bankruptcy) were enacted. It was quite anticipated 
for many reasons. First of all, distinct increase of the number 
of bankruptcies, it is unknown whether we have hit the bot-
tom of the crisis, but bankruptcy became a quite popular affair.

Innovations in the Law and Law 
Enforcement of State Registration 
of Legal Entities and Sole Proprietors

The year 2015 turned out to be rich in amendments regarding 
procedures of state registration of legal entities and sole pro-
prietors. First of all, it is related to the fact that in the last two 
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What the Last Year 
Produced: Review 
of Law Amendments 
in 2015

This review addresses the most 
significant law amendments, which 
define legal issues that would be 

vital in Russia in 2016.

Capital Amnesty Continues
2015 passed under the sign of capital 
amnesty initiated by the President of the 
Russian Federation and implemented by 
the legislator. According to data pub-
lished in mass media at the end of last 
year, voluntary declaration by citizens of 
assets abroad turned out to be less in de-
mand than its initiators expected. Appar-
ently, that is why the state has granted 
additional opportunity to exchange 
information for forgiveness: the dead-
line for voluntary declaration of foreign 
assets was extended until June 30, 2016. 
Terms for the declaration of capitals have 
remained the same.

The applicant and nominee holder, 
of whom information is set forth in the 
declaration, are released of criminal li-
ability for a number of economic crimes, 
such as tax evasion by individuals and 
legal entities, non-performance of obli-
gations of a tax agent and avoidance of 
fulfillment of obligations on repatriation 
of monetary funds. Release of liability for 
tax violations is granted provided these 

violations are related to acquisition, use 
or disposal of property and (or) con-
trolled foreign companies, information 
whereof is set forth in the declaration. 
The applicant and nominee owner speci-
fied in the declaration are not subject to 
administrative liability for carrying out 
entrepreneurial activity without state 
registration or without special permit 
(license). Release of liability for currency 
violations is guaranteed in respect of 
monetary funds credited to the declared 
accounts (deposits) in foreign banks as 
of January 1, 2015.

the deadline for 

voluntary declaration 

of foreign assets 

was extended 

until June 30, 2016

As before, declaration may be sub-
mitted to the tax authority only once. 
Thus, in 2016 only those who did not do 
this last year, can use the gifts of am-
nesty. Detailed analysis of law on capital 
amnesty was published in edition 3/2015 
of our journal. 

Yana Karausheva
Junior Lawyer

Tax and Legal Practice
Korpus Prava (Russia)
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Statements on Movements 
of Monetary Funds
Long pause regarding when the innova-
tion binding individuals to submit state-
ments on movements of monetary funds 
on accounts (deposits) in foreign banks 
would be enforced has ended. Amend-
ments to the currency control law have 
been enforced since January 1, 2015. In 
order for the mechanism to work, the 
Government of the Russian Federation 
had to define procedures for the submis-
sion and form of statements. It was made 
in Order of the Government of the Rus-
sian Federation No. 1365 dd. 12.12.2015. 
The main rules to follow at submission 
of statements in new 2016 are set forth 
below.

Deadline for the submission of 
statements is June 1, 2016. Statement is 
filed for the period from January 1 until 
December 31 of the report year inclu-
sively. Currency residents are released of 
obligation to file statements on accounts 
closed in 2015. If several individuals be-
ing residents open account (deposit) in 
a foreign bank, the statement is filed by 
each such resident. 

It is specified that the tax authority is  
entitled to request from individual being 
a resident supporting documents and in-
formation related to conduct of currency 
transactions on accounts and deposits, 
information whereof is subject to disclo-
sure. Individual is entitled to submit sup-
porting documents proactively together 
with the statement. If the tax authority 
reveals errors and/or missing information 
in the statement, the resident will be no-
tified on this; he/she will have to submit 
revised (adjusted) statement.

Information regarding movement 
of monetary funds and directly disclosed 
in the statement includes the following:

•	 account balance as of the beginning 
of the report period;

•	 total amounts of funds credited to 
the account during the report period;

•	 total amount of funds debited from 
the account during the report period;

•	 account balance as of the end of the 
report period.

If resident has several accounts 
(deposits) abroad, information on all 
accounts is specified in one statement at 
once. Statement is filed to the tax author-
ity in hard copy directly by individual 
being a resident or his/her representative 
or is delivered by registered mail with 
return receipt.

Regulations on administrative 
liability for noncompliance with proce-
dures and deadlines for the submission 
by individuals being residents of state-
ments on movements of monetary funds 
on accounts in foreign banks come into 
force since January 1, 2016. The size of 
the administrative fine for the delay of 
statement submission depends on the 
duration of violation and varies from 300 
to 3 000 Rubles. Recurrent violation by 
individual of procedures for the submis-
sion of statement results in imposition of 
administrative fine in the amount of up 
to 20 000 Rubles.

Reform of Civil Legislation
The second half of 2015 was marked with 
enacted massive amendments introduced 
to the first part of the Civil Code of the 
Russian Federation. Here is only partial 
list of innovations approved by Federal 
Law No. 42-FZ dd. 08.03.2015:

•	 new types of agreements: option 
agreement, option for the execution 
of the agreement, subscriber’s agree-
ment;

•	 possibility to stipulate in the agree-
ment payment for unilateral agree-
ment repudiation;

•	 possibility to stipulate in the agree-
ment obligation of one party to 
reimburse the other party certain 
material losses not related to breach 
of obligation;

•	 possibility for creditors of one 
party on similar obligations execute 
agreement on the procedures for 
the settlement of claims against the 
debtor;

•	 new way of securing obligations: 
business organizations may grant 
independent guarantees;

•	 submission of inaccurate information 
on circumstances essential for the 
execution of the agreement may in-
cur obligation to reimburse losses or 
to pay to other party penalty speci-
fied in the agreement.

New provisions of the Civil Code 
enacted on June 1, 2015, were analyzed in 
detail in edition 2/2015 of our journal.

Prohibition on Agency 
Labor 
The legislator prepared us for this event 
for one year and a half: since January 1, 
2016 prohibition on agency labor, also re-
ferred to as outstaffing, comes into force. 
Services for personnel lease became the 
prerogative of private employment agen-
cies, which passed accreditation1. Such 
agency should comply with a number 
of imperative law requirements regard-
ing labor activity of an employee. For 
example, the labor contract executed 
by the employment agency with an em-
ployee assigned for temporary employ-
ment with the receiving party, should 
directly define labor functions, which the 
employee performs to the benefit, under 
control and supervision of individual or 
legal entity, which or who is not the em-
ployer under such labor contract.

Services for person-

nel lease became 

the prerogative of 

private employment 

agencies, which passed 

accreditation

Now it will be allowed to use services 
of personnel lease only in limited cases, 
namely:

•	 for the purposes of personal service 
for providing assistance in house-
keeping (for individual, who is not 
a sole proprietor);

•	 for the purposes of temporary 
fulfillment of obligations of absent 
employees, who reserve their place 
of work (for sole proprietor or legal 
entity);

•	 for the purposes of carrying out work 
related to a priori temporary (up to 
9 months) extension of production 
or volume of services rendered (for 
sole proprietor or legal entity). If 
the number of employees engaged 
in such case exceeds 10% of average 
number of employees, decision on the 
execution of personnel lease contract 
with the employment agency should 
be made taken into the account opin-
ion of the elected body of the primary 
trade union organization.

Subsequently, it is prohibited to use 
services of private employment agencies, 
even duly accredited, on a constant basis.

Individuals and legal entities, which 
or who are clients of employment agen-
cies (as defined in the Labor Code of the 
Russian Federation, the receiving party), 
bear subsidiary liability on employer’s 
obligations arising under labor relations 
with employees. Subsidiary liability is 
also stipulated on employer’s financial 
obligations to an employee.

Besides private employment agen-
cies, legal entities, including foreign legal 
entities, are allowed to render services for 
personnel lease to the following catego-
ries of clients:

•	 legal entities affiliated in respect 
of the assigning party;

•	 joint-stock companies, if the assign-
ing party is the party of the share 
agreement on the execution of rights 
confirmed by shares of such joint-
stock company;

•	 legal entity, which is a party of the 
share agreement with the assigning 
party2.

Organizations and sole proprietors 
using outstaffing services were given one 
year and a half, which passed from the 
date amendments introducing prohibi-

1.	 Article 341.1 of the Labor Code of the Russian Federation as revised under Federal Law No. 116-FZ On the Introduction 
of Amendments to Certain Laws of the Russian Federation dd. 05.05.2014.

2.	 Subparagraph 2 Paragraph 3 Article 18.1 of Law of the Russian Federation No. 1032-1 On the Employment of Population in the 
Russian Federation dd. April 19, 1991.
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tion on agency labor were published until 
enactment of prohibition, for the revision 
of approach to staffing. Since January 1, 
2016 relations between employees and 
employers will be built following new 
rules.

Bankruptcy of Citizens
Application of legislative provisions on 
bankruptcy has started since October 1, 
2015. Arbitration courts instead of gen-
eral jurisdiction courts, as it was initially 
planned, will recognize indebted citi-
zens as bankrupts. Rules for recognizing 
citizens as bankrupts apply also to sole 
proprietors, but with a number of special 
aspects3. For example, for the purposes of 
settling the claims of creditors property 
of the indebted sole proprietor is subject 
to sale following the same procedures as 
the property of legal entities.

A citizen, judgment creditor and 
authorized body (for example, the Federal 
Tax Service) are entitled to refer to court 
with application on adjudication of the 
citizen in bankruptcy. Such application 
is accepted by the court, if claims against 
the debtor constitute not less than 
500 000 Rubles, and they are not settled 
within 3 months from the due date of 
their fulfillment4. A citizen is recognized 
insolvent provided at least one of the fol-
lowing circumstances takes place:

•	 citizen suspended settlement with 
creditors, it means suspended fulfill-
ment of mature financial obligations;

•	 more than 10% of the aggregate 
amount of the citizen’s mature finan-
cial obligations are not fulfilled by 
him/her within more than 1 month 
from the day, when such obligations 
and (or) liability is due;

•	 the size of the citizen’s indebtedness 
exceeds the cost of his/her property, 
which includes rights of claim;

•	 there is an order on the termination 
of enforcement proceedings due to 

the fact that the citizen has no more 
property to levy execution upon.

In cases on the bankruptcy of a citi-
zen participation of a financial receiver, 
who is subject to court approval, is 
mandatory.

The arbitration court puts claims of 
the citizen’s creditors on the creditors’ 
register following the same rules as at the 
bankruptcy of legal entities5. Creditors 
may lay claims within 2 months since the 
date of publication of communication on 
the acknowledgement of the application 
on recognizing the citizen a bankrupt 
reasonable.

At consideration of case on bank-
ruptcy of a citizen the following proce-
dures may apply: debt restructuring, sale 
of property and amicable settlement. The 
time period for the implementation of the 
citizen’s debt restructuring plan cannot 
exceed 3 years6.

The court makes judgment on the 
acknowledgement of the citizen a bank-
rupt, if:

•	 the citizen, judgment creditor and 
(or) authorized body did not submit 
the citizen’s debt restructuring plan 
within the time period specified in 
the law;

•	 meeting of creditors did not approve 
the citizen’s debt restructuring plan;

•	 the court cancelled the citizen’s debt 
restructuring plan;

•	 proceedings on case on bankruptcy 
of a citizen are renewed if it is 
revealed that the citizen concealed 
property or unlawfully transferred 
it to third parties; or if the citizen 
breaches terms of amicable settle-
ment.

If the court makes judgment on 
recognizing the citizen a bankrupt, the 
court makes judgment on the introduc-
tion of procedures for the sale of the 
citizen’s property. Property, which the 
execution cannot be levied upon in accor-
dance with the civil procedural law, is ex-

cluded from bankruptcy assets. Citizen’s 
property is subject to sale by tender.

Within 5 years from the date the 
citizen is recognized a bankrupt, he/she 
is not entitled to undertake any obliga-
tions under credit contracts and (or) loan 
agreements without specifying the fact of 
his/her bankruptcy.

As for now, cases of implementa-
tion of procedures for the bankruptcy of 
citizens are few. It appears that the new 
legal institution will be able to provide 
significant benefit to citizens on the edge 

of insolvency. Now such citizens have 
opportunity to settle debt matters with 
each creditor within single procedure. 
Whether bankruptcy of a citizen is ben-
eficial for other party of the proceedings, 
creditors, depends solely on the finan-
cial position of a certain debtor: his/her 
property assets, family status and total 
number of claims on the register. One 
way or another, procedure for bankruptcy 
of citizens will still need to prove its ef-
ficiency.

3.	 Paragraph 3 Article 213.1 of Federal Law on Insolvency (Bankruptcy).
4.	 Paragraph 2 Article 213.3 of Federal Law on Insolvency (Bankruptcy).
5.	 Paragraph 2 Article 213.8 of Federal Law on Insolvency (Bankruptcy).
6.	 Paragraph 2 Article 213.14 of Federal Law on Insolvency (Bankruptcy).
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New 2016 gave us quiet a lot of 
changes in the tax law and, unfor-
tunately, mainly to the disfavor of 

taxpayers.
Thus, the Tax Code underwent seri-

ous alterations in the part of income tax. 
Introduction of a new quarterly state-
ment form is one of such alterations.

So the most important document 
concerning most employers is Order 
of the FTS No. MMB-7-11/450@ dd. 
14.10.2015. By this order the FTS ap-
proved the form for the calculation of 
the income tax estimated and paid by tax 
agents (form 6-NDFL), which since Janu-
ary 1, 2016 employers should quarterly 
submit to tax authorities.

Probably, the only positive aspect 
is that the Calculation represents sum-
marized data on all individuals (amounts 
of accrued income and withheld tax on 
a cumulative total from the beginning of 
the tax period) instead of “personalized” 
account on each employee.

Calculation of income tax should be 
submitted to tax authorities electronical-
ly by telecommunication network. Except 
for employers, which have no more than 
25 people employed and which can still 
submit statements in hard copy. Violation 
of statement form will result in penalty in 
the amount of 200 Rubles.

The deadline for the submission of 
quarterly Calculation of income tax to tax 
authorities is the last day of the month 
following the report period, it means 
April 30, July 31 and October 31.

The legislator in particular worked 
hard in respect of liability of taxpayers 
(tax agents) for non-performance of their 
obligations regarding submission of Cal-
culation of income tax to tax authorities. 
The illustrative table 1 is provided below.

However, the tax agent submitting 
inaccurate information to tax authorities 
is released of liability, if he/she indepen-
dently reveals errors and submits to the 
tax authority revised documents prior 
the moment the tax agent learns on the 
detection by the tax authority of inaccu-
racy of information contained in submit-
ted documents. It means no penalty will 
be imposed for the submission of altered 
calculation.

Russian organizations having sepa-
rated subdivisions and making payments 
to individuals in their separated subdi-
visions should submit quarterly Calcu-
lations of income tax both at place of 
business and at place of business of such 
separated subdivisions.

Thus, in 2016 additional burden falls 
on employers — tax agents on income 
tax. Surely, this fact does not induce 

taxpayer

FTS

order

liability

framework

Code

violation

ALL ATTENTION 
TO INCOME TAX

Svetlana Sviridenkova
Specialist

Audit Practice
Korpus Prava (Russia)
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joy, however, generation of Calculation 
should not cause any particular difficul-
ties. 

Sticking to the topic of income tax, 
it’s worth mentioning the important 
change concerning individuals, who own 
real estate. Amendments were introduced 
to the Tax Code at the end of 2014, but 
were enacted only since 01.01.2016.

Upon enactment of article 217.1 
of the Tax Code of the Russian Federa-
tion the procedures for tax exemption 
at sale of real estate by individuals have 
changed, namely the minimum absolute 
time period for ownership of real estate 
object has changed.

As it was previously, income gained 
by an individual from the sale of real 
estate object is exempted of taxation 
provided such object was owned by the 
taxpayer within minimum absolute 
time period for ownership of real estate 
object and beyond. Until 2016, this period 
equaled 3 years without any additional 
terms.

Now minimum absolute time period 
for ownership of real estate object equals 

3 years only for real estate objects satis-
fying at least one the following terms:

•	 the taxpayer obtained title to real 
estate object by way of inheritance or 
under the deed of gift from individual 
acknowledged as the family member 
and (or) close relative of such tax-
payer in accordance with the Family 
Code of the Russian Federation;

•	 the taxpayer obtained title to real 
estate object by way of privatization;

•	 the taxpayer, annuity payer, obtained 
title to real estate object following 
the assignment of property under the 
life annuity agreement.

In all other cases the minimum 
absolute time period for ownership of real 
estate object equals five years.

Alterations introduced in respect of 
minimum absolute time period for own-
ership of real estate object curtail free 
disposal of real estate, which adversely 
affects taxpayers. However, it should be 
noted that legislators reserved the right 
of individuals to dispose of real estate 
obtained by way of inheritance, privati-

zation or under the annuity agreement 
without any additional tax load.

In conclusion it should be mentioned 
that introduced amendments were quiet 
anticipated because actions on tighten-

ing of control for the payment of taxes 
are carried out for a long time already. 
Also, limitation of speculation with real 
estate by revision of requirements for tax 
exemption is quiet reasonable.

Implies charging the tax agent 
with penalty in the amount of 
1 000 Rubles for each full or 
not full month since the day 
specified for such submission

May imply suspension of all 
transactions of the tax agent 
on his/her bank accounts and 
transfers of electronic funds. Is 
performed on the decision of 
the head (deputy head) of the 
tax authority

Implies charging with penalty 
in the amount of 500 Rubles 
for each submitted document 
containing inaccurate 
information

Paragraph 1.2 
of article 126 TC 
of the RF

Paragraph 3.2 
of article 76 TC 
of the RF

Article 126.1 TC 
of the RF

Failure of the tax agent to timely submit 
calculation of income tax estimated 
and withheld by the tax agent to the 
tax authority at place of registration

Failure of the tax agent to submit 
calculation of income tax estimated 
and withheld by the tax agent to the 
tax authority within 10 days after the 
expiry of the specified time period for 
the submission of such calculation

Submission by the tax agent of 
documents containing inaccurate 
information to the tax authority

Violation Liability Legal framework

Table 1.
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Is a Good Plan 
Today Better than 
a Perfect One 
Tomorrow?

In November 2014, the law on con-
trolled foreign companies, which was 
the target for criticism, discussions, 

comments and etc., was adopted. The 
Ministry of Finance tried as much as 
possible to clarify certain urgent matters 
arising among taxpayers.

In particular, there were two con-
troversial explanations given on the 
matter of procedures for recognizing an 
individual a tax resident of the Russian 
Federation for the purposes of filing no-
tification on the participation in compa-
nies and structures. In accordance with 
explanations of the Russian Federal Tax 
Service, individual may be recognized a 
tax resident of the Russian Federation in 
three cases:
1.	 	If individual stayed in the Russian 

Federation for less than 183 days dur-
ing the period from January 1 until 
December 31 of the calendar year.

2.	 	If individual has permanent home in 
the Russian Federation.

3.	 	If individual’s center of vital interests 
is in the Russian Federation1.
In its turn, the Russian Ministry of 

Finance gave the following explanation: 

for the purposes of filing notification 
on participation in companies and struc-
tures, tax residency is defined in accor-
dance with the number of days spent by 
individual in the Russian Federation as 
of the date obligation to file notification 
arises2.

Also, there were three controversial 
letters issued regarding the possibility 
for calculating profit of CFC on the basis 
of financial statement subject to volun-
tary (proactive) instead of mandatory 
audit (provided other requirements are 
followed):

•	 On April 30, 2015, the Ministry of 
Finance issued a letter, which said 
that provisions of the Tax Code 
of the Russian Federation did not 
stipulate possibility for calculating 
profit of CFC on the basis of financial 
statement provided the statement 
is confirmed by voluntary (proactive) 
instead of mandatory audit3.

•	 On June 17, 2015, the Ministry of Fi-
nance issued a letter, which said that 
par. 1 Article 309.1 of the Tax Code of 
the Russian Federation may apply if 
the CFC performs audit voluntary4.

Anna Senchenko
Lawyer

Tax and Legal Practice
Korpus Prava (Russia)

1.	 Letter of the Federal Tax Service No. OA-3-17/87@ dd. January 16, 2015; Letter of the Federal Tax Service No. 3H-3-17/2536@ 
dd. June 30, 2015.

2.	 Letter of the Ministry of Finance No. 03-01-11/25295 dd. April 30, 2015.
3.	 Letter of the Ministry of Finance No. 03-03-06/25341 dd. April 30, 2015.
4.	 Letter of the Ministry of Finance No. 03-01-10/35077 dd. June 17, 2015.
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•	 On July 27, 2015, the Ministry of Fi-
nance issued a letter, which said that 
profit of the CFC cannot be calculated 
on the basis of financial statement 
only because provision on mandatory 
audit is stipulated in the constituent 
documents of the CFC.

In respect of special aspects of taxa-
tion of controlling parties, in particular, 
whether income of controlling party, 
which is an organization, in form of 
monetary funds obtained at liquidation 
of the CFC is released of taxation, the 
Ministry of Finance issued the following 
explanation.

Monetary funds are deemed prop-
erty. Full tax exemption is applied to 
monetary funds, including in any of 
the following cases:

•	 if monetary funds are expressed 
in foreign currency;

•	 if the amount of monetary funds 
exceeds the cost of shares of the CFC 
subject to liquidation de facto paid-
up and documented by the applicable 
shareholder5.

Taking into the account the above-
mentioned, legislators resolved that there 
was an objective need to make alterations 
in the law.

In the middle of  December of 2015 
deputies of the State Duma S. E. Narysh-
kin, V. A. Vasiliev, I. I. Melnikov, V. V.
Zhyrinovsky, M. V. Emelianov and A. M. 
Makarov introduced in the State Duma 
amendments to the Law On Con-
trolled Foreign Companies (Draft Law 
No. 953192-6).

The said Draft Law was published 
on the Federal Portal of Draft Laws and 
offered highly anticipated amendments 
to the current rules for taxation of con-
trolled foreign companies and their tax-
exempt liquidation.

At this point, the State Duma passed 
the Draft Law in the first reading.

The main amendments can be provi-
sionally divided in 4 blocks.

1. Procedures and 
deadlines for submission 
of notifications on 
participation in foreign 
organizations (bodies 
of foreign structures 
without formation of 
a legal entity) (hereinafter, 
the “Notification 
on Participation”)

•	 Parties, which control the foreign 
structure without formation of a 
legal entity or are de facto entitled to 
income gained by such structure, are 
released of obligation to submit no-
tification on participation in foreign 
organizations. It means that only 
incorporators of foreign structures 
will be obliged to submit notifica-
tions on participation. Beneficiaries 
or other parties should not have such 
obligation.

•	 It is specified that, if a party partici-
pates in a foreign organization using 
the structure without formation of 
legal entity (or other legal entity, 
which does not have capital or fund), 
in respect of which such party is 
deemed a controlling party, such 
participation is also taken into the 
account at determination of equity 
in the said foreign organization.

•	 The current revised Tax Code of the 
Russian Federation did not govern 
procedures for the submission of 
notification on participation, when 
as of the date of occurrence (amend-
ment of equity) of participation in-
dividual was not a tax resident of the 
Russian Federation, but following the 
results of the calendar year acquired 
the status of the Russian tax resident. 
The Draft Law specifies that in such 
case notification on participation 
should be submitted until February 1 
of the year following the said calen-
dar year. However, for the purposes 

of submitting notification, equity and 
the fact of existence of such foreign 
structure incorporated by such party 
is determined as of December 31 of 
the said calendar year.

Thus, gaps in current requirements 
to procedures and deadlines for submit-
ting notifications on participation are 
eliminated. 

2. Grounds for 
Acknowledgement 
of Parties Controlling 
a Foreign Company
In particular, they will not include those 
participating in the CFC through Rus-
sian public companies. “Due to the 
transparency of statements and activity” 
of public companies, acknowledgement 
of “high-ranking” parties as controlling 
foreign subsidiaries after full disclosure 
of information is unreasonable, reads the 
explanation note.

Acknowledgement of the manag-
ing party of the foreign investment fund 
(unit fund or other form of collective 
investments) a tax resident of the Russian 
Federation, as well as the fact of perfor-
mance by such managing party of activity 
related to management of assets of such 
fund (company) in the territory of the 
Russian Federation per se do not consti-
tute grounds for recognizing such fund 
(company) as controlled foreign company, 
for which the said managing party is the 
controlling party.

3. Procedures for the 
Calculation of taxable profit 
of the CFC
Profit of the CFC may be calculated 
on the basis of its financial statement 
provided one of the following terms is 
observed:
1.	 Permanent location of the CFC is a 

foreign state, which has an interna-
tional treaty on taxation executed 
with the Russian Federation, except 

states (territories), which do not ex-
change information with the Russian 
Federation for taxation purposes.

2.	 Auditor’s report for the report finan-
cial period does not contain nega-
tive opinion or rejection of opinion 
expression. However, it is allowed to 
use results of both mandatory and 
voluntary audit of the said statement. 
Thus, procedure for calculation of 
retained profit of the CFC is signifi-
cantly simplified in most cases.
Income of a taxpayer being a control-

ling party in form of dividends received 
following the allocation of profit of the 
CFC is exempted of taxes provided such 
profit was specified by the taxpayer in 
tax returns in form 3-NDFL subject to 
supporting documents. Please, be aware 
that previously the Ministry of Finance 
issued explanation stating the following: 
the Tax Code of the Russian Federation 
does not have provisions on tax exemp-
tion for dividends paid from the profit 
of the CFC subject to taxation on behalf 
of the controlling party. This issue will be 
analyzed in course of improvement of the 
tax law of the Russian Federation6. Thus, 
the existing problem of double taxation 
of income of a taxpayer being a control-
ling party is eliminated.

4. Tax-exempt Liquidation 
of a Foreign Organization 
(Termination of Foreign 
Structure)
It is proposed to extend discount on tax-
exempt liquidation of a foreign organiza-
tion (termination of a structure without 
formation of a legal entity) until January 
1, 2018. However, if decision on liquida-
tion of the CFC is made prior January 1, 
2017, but liquidation procedure cannot 
be completed until January 1, 2018 due 
to limitations set forth in the personal 
law of the CFC or due to CFC participa-
tion in court proceedings, provisions on 
tax-exempt liquidation will apply until 
termination of such limitations or court 
proceedings.

5.	 Letter of the Ministry of Finance No. 03-03-06/20280 dd. April 9, 2015.
6.	 Letter of the Ministry of Finance No. 03-08-05/22683 dd. April 21, 2015.
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Individual being a controlling party 
does not have income in form of material 
benefit, in case of acquisition from the 
CFC of securities at their documented 
cost registered by the CFC, if in respect 
of such CFC decision on liquidation 
is made and liquidation procedure is 
completed until January 1, 2018 (in some 
cases this period may be extended). In 
case of further sale of such securities, 
the received income may be decreased by 
the amount of de facto made expenses 
defined as the cost of such securities as 
of the date of transfer of title to the said 
securities, but not exceeding their market 
value as of such date.

Thus, additional opportunities for 
business restructuring are granted.

Also, the said draft law introduces 
separate amendments, which eliminate 
inaccuracies revealed during the first 
months of validity of new taxation rules 
for the profit of the controlled foreign 
company, and are intended to neutral-
ize some existing opportunities for the 
avoidance of Russian taxation rules. In 
particular:

•	 elaboration of procedure for indepen-
dent acknowledgement of residency 
and regulations related to such 
acknowledgement;

•	 	elaboration of technical controversies 
between Article 232 of the Code in 
part of elimination of double taxation 

and provisions of Article 309 1 of the 
Code;

•	 	 elaboration of separate provisions 
related to application of provi-
sions of international treaties for 
the avoidance of double taxation in 
respect of parties de facto entitled to 
income received in form of dividends 
from the Russian organization (Ar-
ticle 312 of the Code);

•	 	elaboration of provisions of Articles 
23 and 386 of the Code stating that 
obligation on the submission by the 
foreign organization of information 
on its members arises, if it benefi-
cially owns precisely real estate;

•	 elaboration of transitional provisions 
in part of threshold values of profit 
of the controlled foreign company: 
profit of the controlled foreign 
company should be above stated 
threshold. In the current version the 
word “above” is absent, which may be 
understood as the amount of profit 
of the controlled foreign company 
should be equal to threshold value.

Please, be aware that by the begin-
ning of introduction of the Draft Law for 
consideration in the State Duma of the 
Russian Federation or during readings 
the text of the draft law may undergo 
significant changes.
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What is the amnesty of capitals? Why should we file 
declarations? Whether every taxpayer is to be granted 
amnesty? Which liability is foreseen, if one does not file 
a declaration?

The amnesty of capitals is an exchange operation offered by the state 
to its citizens. The information on the assets should be exchanged for 
the guarantees of release from criminal and administrative liability, 
as well as from liability for tax and currency violations. One can assess 
whether this is an even exchange only being aware of the circumstanc-
es of each particular situation.

In 2015, plenty of mandatory requirements were introduced, which 
bind the residents of the Russian Federation to disclose information 
on external assets: the notice of participation in foreign entities, the 
notice of controlled foreign entities, the notice of cash flow on accounts 
(deposits) in foreign banks. It is obvious that all these innovations 
pursue the only purpose: collection of information on the assets, 
the income on which has not been included into the tax declaration. 
Possession of such information increases the chances of a tax authority 
on providing the evidential basis for prosecution cases.

It is expedient to be granted amnesty when there is a risk that, as 
a result of analysis of available information and cooperation with tax 
authorities of foreign states, the Federal Tax Service of Russia will have 
weighty “compromising material” against a taxpayer. However, one 

Yana Karausheva
Junior Lawyer
Tax and Legal Practice
Korpus Prava (Russia)

must keep in mind that amnesty applies to the acts committed before 
January 1, 2015, and the flow of information on external assets flooded 
into the tax authorities after this date already, therefore, it is very 
difficult to gather information on the taxpayers’ income for the prior 
periods (the years 2013–2014).

The amnesty of capitals is a voluntary matter, and before taking 
a decision on disclosing information, one should think it over 
prudently. Indeed, along with getting the guarantees of release from 
liability for the prior periods, one may “put under fire” the deals and 
transactions not covered by the amnesty.

There is no liability as such for failure to file the amnesty 
declaration; indeed, this is the taxpayer’s right, and not its duty. As 
a kind of liability, we may call the regret concerning lost opportunity 
to be forgiven in case the punishment finally reaches the taxpayer.
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Depending on the objects declared, the declaration filed within the 
framework of amnesty can release the declarant from the following 
types of liability:

•	 Criminal and administrative liability. Only so-called “currency”, 
“customs” and “tax” articles of the Criminal Code of the Rus-
sian Federation and Administrative Offences Code of the Russian 
Federation.

•	 Tax liability. Filing the declaration releases from liability for any 
tax violations, if such violations relate to acquisition (formation 
of the sources of acquisition), use or disposition of property and 
(or) controlled foreign companies, the information on which is set 
out in the declaration, and (or) opening of, and (or) crediting mon-
ey to the accounts (deposits), the information on which is included 
in the declaration. Besides, the Tax Code sets forth impossibility 
of collecting the arrears from the taxpayer, if the latter is released 
from tax liability for failure to pay a tax in connection with filing 
a special declaration.

We believe that there are no reasons not to trust the guarantees 
stipulated by the Federal Law, but all those guarantees are valid only 
if the acts, with respect to which they are provided, were committed 
by the declarant and (or) formal property owner before January 1, 2015. 
Thus, if the declarant commits unlawful acts using the undeclared 
assets of accounts in future, such acts will be subject to respective 
liability, and no guarantees concerning the acts committed after 
01.01.2015 will be valid. This being the case, the information contained 
in the declaration can do harm to the declarant in future in case of 
committing unlawful acts with the objects declared.

Leonid Kunin
Senior Lawyer
Tax and Legal Practice
Korpus Prava (Russia)

From what will the filed declaration save within the 
framework of amnesty (liability/arrears)? Can a taxpayer 
trust the guarantees set out in the Law? For what one may 
be brought to liability when filing a declaration? Can the 
information contained in the declaration do harm in the 
future?

Within the framework of the Law on the amnesty of capitals, the de-
clarant has the right to provide, among other things, the information 
on the accounts (deposits) opened with the banks located outside the 
Russian Federation. This concerns the accounts (deposits) in foreign 
currency and in the currency of the Russian Federation.

This being the case, it should be noted that the brokerage accounts 
are intended for carrying out of settlements by the brokers in broker 
operations relating to investments into securities and performed 
om the basis of brokerage agreements concluded with customers. 
The special brokerage accounts are credited with the money of 
the customers transferred by them to a broker for being invested 
into securities, as well as with the funds received by the broker for 
the transactions with securities made on the basis of brokerage 
agreements with the customers. As a matter of fact, the brokerage 
account is not considered to be the customer account, but is a form 
of independent record-keeping for operations performed by the broker 
for each separate customer. Thus, an individual cannot declare the 
brokerage account.

Alongside with that, within the framework of the Law on the 
amnesty of capitals, the declarant can provide information on the 
securities being in its actual ownership. But this being the case it 
is necessary to keep in mind that in that case it will be vecessary 
to indicate in the declaration the information on each security, 
in particular, the name and registration address of the issuer, the 
nominal value, the amount etc.

The specific character of investment accounts is that they 
represent the hybrid of an individual’s operating account and the 
brokerage account. Such account can be declared.

Anna Senchenko
Lawyer
Tax and Legal Practice
Korpus Prava (Russia)

Is it necessary to declare brokerage 
and investment accounts, as well 
as the securities placed there?
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The Federal Law No. 140-FZ dated June 08, 2015 “On voluntary decla-
ration by individuals of assets and accounts (deposits) in banks, and on 
amendments to certain legislative acts of the Russian Federation”, the 
so-called “Law on the amnesty of capitals” (hereafter — the “Law”), 
which became effective, resulted in huge excitement and raised many 
questions from Russian owners and businessmen. One of them con-
cerns information on the property subject to declaration. Despite the 
list of the property, the information on which can be declared, is given 
the Law, the declarants are often interested in such questions as:

•	 Can we declare the information on cash funds?

•	 	Can we declare the information on withdrawn assets and closed 
accounts?

So, let’s take a look at the list of information set by the Law, which 
the declarant can indicate in the declaration filed by him:
1.	 On property (land plots, other real estate objects, vehicles, securi-

ties, including shares of stock, as well as participatory interests 
and equity units in statutory (share) capitals of Russian and (or) 
foreign entities).

2.	 On controlled foreign companies, in relation of which the declar-
ant is the controller (if the grounds for recognition of a foreign 
company or foreign structure without incorporating a legal entity 
as the controlled foreign company are not related to direct partici-

Irina Otrokhova
Lawyer
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What property can be declared within the framework 
of amnesty? Is it possible to declare the money, the 
withdrawn assets, the closed accounts and the assets 
received after such closing/withdrawal?

pation of an individual in the capital through possession of shares 
of stock, shares and (or) equity units in statutory (share) capitals 
of such companies).

3.	 On accounts (deposits) opened by an individual with banks located 
outside the Russian Federation, on opening and change of the 
details of which the individuals have to notify the tax authorities 
at the place of their registration.

4.	 	On accounts (deposits) with banks, if the declarant is recognized 
a beneficiary owner with respect to the owner of an account (de-
posit).
It should be noted that the Law provides declaration only of 

the property and assets that are in possession of the declarant as 
of the date of filing the declaration to the tax inspectorate. The “Law 
on the amnesty of capitals” does not provide the opportunity of 
declaring the cash funds. As an alternative way out, the declaration 
of information on the accounts of a declarant and/or account of the 
company belonging to the declarant, to which the cash funds have 
been transferred. However, one has to remember that the guarantees 
of release from liability stipulated by the Law are effective only with 
respect to the declarant’s acts committed before January 01, 2015.
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What are the recommemdations for the taxpayers 
with the following position: I haven’t stolen anything, 
I received all my income legally..., but my assets have 
been acquired through a third party for those honestly 
earned money, from which the taxes have been paid.

As declaration of the assets within the framework of amnesty is a vol-
untary matter, then, certainly, thinking, whether to file declaration or 
not, is first of all necessary for those, whose assets have been acquired 
for undeclared income in order to be released from tax and crimi-
nal liability for the tax crimes committed. From this point of view, 
the position of the taxpayer “I have declared all income, which then 
transferred abroad, that’s why I don’t need any amnesty” does have 
the right to exist. But before giving the unambiguous answer, whether 
such taxpayer needs declaration or not, it is necessary to thoroughly 
trace the route from that declared income to the asset that have been 
finally acquired for such income. And if the taxpayers that have paid 
the taxes from the received income are of frequent occurrence, only 
the very few among them can exactly support the money flow with 
any documents. Unfortunately, the major part of the taxpayers didn’t 
transfer the money directly from their operating account, where such 
income was received, to the account of the seller of the assets. Most 
often the following situations were simulated:

•	 Version 1: the taxpayer cashed in the money, transferred it abroad 
and there placed to its account, to the account of its company, 
or to the account of a third party, maybe, even directly to the 
purchaser’s account. What does this action mean? That the honest 
taxpayer didn’t make any tax violation, but violated currency and 
customs legislation.

•	 Version 2: the taxpayer transferred the money abroad through a 
bank, but such transfers cannot be confirmed by any documents. 
In such case the taxpayer, most probably, violated the Law on in-

Irina Kocherginskaya
Managing Director
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come laundering, and probably, committed some other violations, 
all depends on the quality of transaction.

•	 Version 3: the taxpayer granted the loan to its foreign company 
that acquired the assets. This version, as a matter of fact, is not 
connected with violation of the law by the taxpayer, but in such 
situation the taxpayer must understand that the asset acquired 
belongs not to him, but to its controlled foreign company, and the 
taxpayer has already to observe other regulations of the Tax Code 
of the Russian Federation.

And as the Law on amnesty provides release from liability not only 
for tax violation and crimes, in all the above mentioned or similar cases 
the honest taxpayers should think over amnesty.

Thus, we always ask each our customer that is convinced that he 
“did not steal anything, and received all income in a lawful manner” 
the following question: “And can you confirm by any documents the 
flow of the money from your operating account to the seller’s account?” 
If not, then it means that you cannot prove that the asset has been 
acquired for the same honestly earned money. In the opinion of 
inspection authorities, this will be other money, and, as a consequence, 
other income. That’s why here is our advice for all of you: you have to 
assess your situation thoroughly before taking a decision, whether you 
need amnesty or not.
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It’s unlikely that any tax consultant will give anunambiguous answer 
to this question, as well as to any other question relating to voluna-
tary declaration by the citizens of their property (simply speaking — 
amnesty of capitals). The reason for that is uncertainty and lack of 
understanding how the regulations of the Law No. 140-FZ dated June 
08, 2015 will be apllied in future.

First of all it is nessecary to note that the taxpayer must not and 
doesn’t have to declare its property, its account or amy other assets. 
Such declaration stipulated by the Law No. 140-FZ is just a voluntary 
matter.

Indeed, if the taxpayer decided to declare its assets, then the 
primary objective it pursues is using the guarantees provided by the 
Law on the amnesty of capitals.

As it is seen from the text of the Law, the main guarantees 
provided for the declarant are the opportunity to release the declarant 
from all types of liability, as well as release from collection of tax 
arrears. As it appears from the rules of the Law, the declarant is 
released from liability for violations releting to acquisiton (formation 
of the sources of acquisition), use or disposition of property and (or) 
controlled foreign companies, the information on which is set out 
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If the money or property of the taxpayer belongs 
to a foreign company, what has the taxpayer 
to declare — the company, the company’s account, 
each separate asset?

in the declaration,and (or) opening of, and (or) crediting money to 
the accounts(deposits), the information on which is included to the 
declaration.

The literal interpretation of this rule means that indication of 
information on the controlled foreign company in the declaration on 
amnesty is to be the sufficient ground for achieving the goals intended, 
as acquisition of the assets in the name of the controlled company is 
covered by the denoted type of violation. Therefore, it is not necessary 
to declare the assets belonging to the controlled companyseparately.

Besides, if, none the less,the declarant wishes to declare such 
property, it is necessary to remember that it is possible to indicate 
only the information on the property, the owner or real owner of 
which is the declarant. The real ownership means exercizing by the 
formal owner of the owner’s rights on behalf and in the interests of 
the beneficiary (real owner) on the basisof formal property ownership 
agreement.

Thus, in the event the assets belong to the controlled company, 
and there is no formal property ownership agreement with respect to 
such assets, the declarant will not be able to include the information on 
such assets into the special declaration.
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What can one answer to the taxpayer who has the 
following position: “I am not going to return money 
to Russia, do I have to file a special declaration?”

As it is known, now the lawyers often have opposite opinions concern-
ing this matter. I support the opinion that, first of all, here we should 
take into account not the fact whether the taxpayer is planning to 
return money to Russia, but the way this money was received. We see 
several grounds, which can make you consider that it is necessary to 
file a special declaration:
1.	 	The money being abroad was received from the sources in Russia.

2.	 	The taxpayer received money from the sources established abroad, 
and this money came from the accounts controlled by the taxpay-
er.

3.	 	The taxpayer is not sure that the money mentioned above have 
been received observing the regulation of Russian tax and cur-
rency legislation.
Besides, there is a criminal liability for certain types of tax 

violations, and this means that a mistake in making the decision may 
result in conviction, and sometimes in imprisonment of the taxpayer.

The next question one should ask himself is to what extent the 
risks are real? If after the moment of making a controversial operation 
the period of prosecution (such period may vary depending on the 
amount of the money transferred) expired, it is not necessary to file 
an application.

As a conclusion, I would like to remind you that as long as the 
practice of applying the special declaration as protection of the 
taxpayer from tax, administrative and criminal liability is not drawn 
out, the contradictions in the lawyers’ recommendations would 
remain. This being the case, the only recommendation that is worth 
to be given to the taxpayer, is: “Analyze the things, which take place, 
adequately, and act depending on how high the probability to detect 
the violation is”. There is no correct answer to this question yet.

Olga Kuramshina
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Can we indicate the property acquired in 2015 
for the money earned in the previous years 
in the special declaration?

After the President’s Message in 2014, when the talks on future am-
nesty of capitals began, nobody affirmed that amnesty would extend 
not to all assets of the citizens willing to disclose their capitals, and 
only to those, which will be in their ownership as of certain date.
It would be logical to suppose that amnesty will cover all property 
and accounts that are in the ownership of individuals as of the moment 
the Law on amnesty enters into legal force; however, the legislator 
chose another way.

In this Law, it is clearly indicated that the guarantees provided 
by it cover the assets, which are in the ownership of the declarant 
or formal owner as of beginning of 2015.

Thus, the citizens that decided to cash in and close their foreign 
accounts in order to avoid the obligation to file the cash flow reports 
for them, which was introduced in 2014 and was to be effective starting 
from 2015, and after that (in 2015) acquired real property or securities 
for such money, have lost the opportunity to be granted amnesty 
for such assets.

At the same time, we should remember that individuals do not 
have to inform relevant authorities on acquisition of the assets outside 
the Russian Federation. As a consequence, if the real property or 
securities were acquired in 2015, there is no need to inform anybody 
thereof, and today the governmental authorities do not have any 
other opportunities to receive such information, except for getting it 
directly from the individuals. Thus, the authority, having set the date, 
as of which the assets must be in the declarant’s ownership for the 
purposes of receiving guarantees under the Law on Amnesty, by its 
own efforts excluded from that list the assets acquired by individuals 
in the first half of the year 2015. Well, this is the choice of our 
legislator.

Tatiana Frolova
Lawyer
Korprus Prava Private Wealth
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The question “How legislation on Controlled Foreign Companies is 
related to legislation on amnesty?” or “I have filed the notice of the 
Controlled Investment Company; as far as I see it, I do not already have 
to file declaration on amnesty?” deserves the title “The question of the 
year”.

The confusion in the minds of taxpayers appeared, first of all, 
because both of these innovations (both the regulations of the Tax 
Code of the Russian Federation and the Law on amnesty) are given, 
including the mass media, within the framework of the uniform 
process – deoffshorization. However, these laws have different 
purposes and different targets, whuch means that performance or 
non-performance one of them has no influence on performance or non-
performance of the other one.

Well, the legislation on Controlled Foreign Companies. First 
of all, the taxpayers shall understand that the requirements set by 
the legislation on Controlled Foreign Companies are the duties of 
the taxpayers, which they must observe. Second, it is important to 
understand what this legislation struggles with. It struggles with such 
phenomenon as deferred tax payment, that is with situations when a 
taxpayer has actually earned income, but for some reasons (they may 
be both lawful and unlawful) decided not to receive to its operating 
account and, as a consequence, not to pay the tax, but decided to 
save the received income or to reinvest it. Third, the legislation on 
Controlled Foreign Companies covers future periods and extends to 
the acts of a taxpayer that appeared starting from 01.01.2015 and will 
be performed by this taxpayer earlier. An finally, the fact of filing the 
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How legislation on Controlled Foreign Companies 
is related to legislation on amnesty? What the taxpayer 
has to file anyway?

declaration on amnesty in no way affects the necessity to perform the 
duties arising from the legislation on Controlled Foreign Companies.

And what’s about legislation on amnesty? Unlike the Law on 
Controlled Foreign Companies, the Law on amnesty:

•	 Gives the taxpayer the right to file a declaration on its assets, that 
is, it does not imply any obligations for the taxpayer. The taxpayer 
that thinks that, while acquiring the assets, it committed tax, cus-
toms or currency violation or crime, may file the declaration within 
the framework of amnesty.

•	 Covers prior periods and applies to legal relations that appeared 
before 01.01.2015, i.e. it concerns the maters of what has already 
been committed by the taxpayer.

•	 Does not struggle with any violations, which will arise now or in 
the future, but provides for the taxpayer with release from liability 
for the acts committed in the past.

And, what is most important, filing the declaration within the 
framework of amnesty can not in any way affect the obligation of the 
taxpayer to observe the requirements of the legislation on Controlled 
Foreign Companies.

Thus, the taxpayer shall remember one thing: if it has a foreign 
or controlled foreign company, it has to file the respective notices. If 
such foreign company has any undistributed profits, the taxpayer has 
to increase its tax base for the amount of such undistributed profits. If 
the taxpayer showed its Controlled Foreign Company in the declaration 
on amnesty, it has in any way to perform the duties mentioned above. 
And whether to file the declaration within the framework of amnesty 
or not is the personal matter of any person. This depends on the 
circumstances and the extent of comfort, which the taxpayer enjoys 
at the thought of information disclosure.



Trends in the Russian Judicial Practice on Tax Disputes following the results of 2015

39

For most taxpayers 2015 was quite 
eventful and crucial. This year, a 
lot of amendments were introduced 

to the tax law, which on one part aimed 
at crackdown in relations between the 
state and the taxpayer (adoption of law 
on deoffshorization, on actual income 
recipient, on control over accounts of 
taxpayers, on the introduction of liability 
for individuals to submit statements on 
movements on foreign accounts), and 
on the other part, during the transi-
tion period Russian taxpayers have been 
granted opportunity to voluntarily notify 
on their foreign property in exchange 
for guarantee of relief on liability for tax 
violations (related to formation of sources 
of acquisition of foreign property), and 
also of collection of tax arrears (“Capital 
Amnesty”).

But despite that, recent amendments 
in the tax law, none the less, are not in-
tended to ease the situation of taxpayers 
and relax control of the state.

Unfortunately, as the analysis of ju-
dicial practice on tax disputes in 2015 
reveals, most key judgments were also 
made against taxpayers. Thus, this year 
judicial authorities did not add honey 
to the barrel of turmoil and stress of Rus-
sian taxpayers.

This article invites you to have a look 
at key judgments and main trends in the 

development of Russian judicial practice 
in 2015.

Trend No. 1: Russian courts 
begin to apply concept 
of actual income recipient 
introduced in the Tax Code 
of the Russian Federation 
since 01.01.2015 to the full 
extent 
Concept of actual income recipient lies 
in the following: if international treaty 
of the Russian Federation on taxation 
stipulates application of reduced tax rate 
or release of taxation in respect of income 
sourced in the Russian Federation for for-
eign parties de facto entitled to such in-
come, for the purpose of enforcement of 
such international treaty a foreign party 
shall not be deemed de facto entitled to 
such income, if it has limited authority 
in respect of disposal of such income, car-
ries out mediation functions in respect of 
such income for the benefit of other party 
without performing any other functions 
and without accepting any risks, directly 
or indirectly paying such income (fully 
or partially) to such other party, which 
in case of direct receipt of such income 
sourced in the Russian Federation would 
not have been entitled to apply the said 
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provisions of the international treaty 
of the Russian Federation on taxation1.

Tax authorities (and also courts) 
most actively apply this concept to 
transactions on payment to the Russian 
organization of indirect income (divi-
dends, interest, royalties) to the benefit 
of a foreign company registered in the 
state having tax treaty with the Russian 
Federation. In such case inspection au-
thorities and courts recognize a foreign 
company as conduit and de facto not 
entitled to gained income, at the same 
time denying Russian organization to ap-
ply reduced rates of withholding tax, and 
also to recognize the said payments in 
expenditures at income tax base forma-
tion by the Russian company.

In this situation, Oriflame Cosmet-
ics case became the most illustrative 
example. In this case the Russian com-
pany entered with its parent company 
in a number of contracts for the transfer 
of exclusive rights, which in its turn 
executed similar contract with its parent 
company.

By paying to the foreign company li-
cense fee (royalty), the Russian company:

•	 as tax agent withheld VAT on the said 
amounts and subsequently declared 
for deduction paid VAT amounts;

•	 recognized royalty amounts in 
expenditures at income tax base 
formation.

The scheme outlines it as follows 
(Fig. 1).

Tax authority additionally charged 
from the company the value added tax 
(withheld by it as a tax agent at payment 
of royalty and declared for deduction), 
and also income tax (due to the refusal 
to accept as expenditures amounts of 
paid royalties).

Courts dismissed the Company’s 
claims in full2. On the basis of analysis 
of this case (more detailed analysis of 
this case was published in the previous 
edition) it appears that the said case 
was more like a show trial revealing 
general feeling and position of the state 
(including the legislator, law enforcer 
and controlling authorities) in respect of 
schemes of tax optimization aimed at the 
use of legal business structures with the 
goal of applying exemptions and conces-
sions of international tax planning and 
of taking capital abroad. More likely, such 
position of the state in modern political 
and economic conditions is natural rather 
than unexpected.

Subsequent judgments made by 
courts on similar cases also indicate the 
intention of courts to follow the chosen 

path3. For example, in the case of Pe-
telino Trading House the similar situa-
tion was considered (Fig. 2).

In this case the Russian company 
entered into the sublicense contract with 
the Cyprian company, which in its turn 
acquired license from the rights holder 
registered in the Bermuda.

However, the following circumstanc-
es provided the basis for the judgment of 
tax authority and the court:

•	 the rights holder (the Bermuda 
company), the licensee (the Cyprian 
company) and the sublicensee (the 
Russian company) are affiliates and 
comprise one group of companies ac-
cording to the publicly available lists 
of affiliates;

•	 license and sublicense contracts were 
entered with minimum time interval;

•	 the cost of the sublicense contract 
exceeds the cost of the license con-
tract by many times;

•	 existence of tax treaty between the 
Russian Federation and Cyprus and 
absence of such treaty between the 
Russian Federation and the Bermuda;

•	 the company had objective opportu-
nity to enter into the license contract 
directly with the rights holder.

The said circumstances allowed the 
tax authority to arrive at the conclusion 
that the only goal of this scenario was 
gaining by the company of tax benefit by 
means of non-payment of tax on income 
received by foreign organization from 
resources in the Russian Federation with-
held by the tax agent.

Trend No. 2: Practice 
at consideration of 
disputes related to “thin 
capitalization” is tightened
Experience has proven that debt financ-
ing holds key positions among other 
financing methods within holdings. 
When a foreign company grants a loan to 
the Russian affiliate, as a rule, it pursues 
several goals. First of all, it is an opportu-
nity of operational financing of the com-
pany’s activity when the company needs 
it. However, besides that, debt financing 
is also an effective tax tool, which allows 
regulating tax burden of the Russian bor-
rowing company.

However, regarding application of the 
said tax tool the current tax law of the 
Russian Federation specifies certain limi-
tations in part of accounting and taxation 
of interest profit on controlled indebt-
edness. Controlled Indebtedness (CI) is 
recognized as outstanding indebtedness 
of the Russian organization4:

•	 on debt obligations to the forezign 
company, directly or indirectly own-
ing more than 20% of the authorized 
capital of this Russian organization;

•	 or on debt obligation to the Russian 
organization recognized as an affili-
ate of the abovementioned foreign 
organization;

•	 or on debt obligation, in respect of 
which such affiliate and/or directly 
this foreign organization acts as a 
surety, guarantor or otherwise is 
liable to secure fulfillment of debt 
obligation of the Russian organiza-
tion.

1.	 Paragraph 3 Article 7 of the Tax Code of the Russian Federation.
2.	 Order of the Federal Arbitration Court of Moscow District dd. 11.06.2015 on case No. A40-138879/14.

3.	 See Judgment of Moscow Arbitration Court dd. 08.05.2015 on case No. A40-12815/15, left standing under Order of the 9th.
Arbitration Appeal Court of Moscow dd. 04.08.2014 on case No. A40-12815/15.

4.	 Paragraph 2 Article 269 of the Tax Code of the Russian Federation.
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by the foreign incorporator (non-discrim-
ination principle). In recent years practice 
on this issue has also tightened signifi-
cantly. If previously judicial practice was 
not the same and there were judgments 
made in favor of taxpayers (Order of the 
Federal Arbitration Court of the West 
Siberian District dd. 05.06.2008 on case 
No. A70-5054/2007, Order of the Federal 
Arbitration Court of Moscow District dd. 
13.12.2010 on case No. AA40-138021/09), 
now courts come to the explicit conclu-
sion that international tax treaties leave 
open possibility of stipulating special 
taxation rules under the national law as 
means of struggle against minimization 
of taxation (Order of the Federal Arbi-
tration Court of the Far Eastern Fed-
eral District dd. 13.02.2014 on case No. 
A04-1595/2013, Order of the Arbitration 
Court of the North-Western District dd. 
19.06.2015 on case No. A56-41307/2014).

In this case, the culmination of judg-
ments was Definitions of the Constitu-
tional Court of the Russian Federation 
No. 1578-O dd. 17.07.2014, No. 695-O dd. 
24.03.2015, in which the court arrived at 
the conclusion that thin capitalization 
rules are aimed at prevention of abuse in 
tax legal relations and existence of such 
requirements in the Tax Code of the Rus-
sian Federation does not mean that they 
stipulate other rules than those specified 
in international tax treaties.

Trend No. 3: Courts cease 
admitting the taxpayer’s 
right to recognize royalties 
paid to the related company 
as expenditures
2014–2015 became crucial in practice 
of taxation of license fees (for the use of 
trademarks, patents, know-how and etc.).

If above we have discussed cases on 
taxation of royalty from the perspective 
of application of concept of de facto in-
come recipient, in practice courts and tax 
authorities have also other issues arising, 
in particular, issue on economic feasibil-
ity of expenses in form of royalties.

For example, previously there was a 
quite popular scheme, following which 

foreign parent companies transferred 
to Russian subsidiaries under license 
contracts rights to use various corporate 
resources and methods applied within 
the holding (procedures for paperwork 
management, standards of work quality, 
by-laws, administrative information re-
sources). The said rights were transferred 
as know-how or various technologies.

Initially the courts recognized the 
right of existence of such schemes, which 
is confirmed, for example, by case of 
Ekvant, LLC No. A40-36263/10, where 
a taxpayer managed to prove the actual 
value of acquired rights for technology 
(and thus economic feasibility of incurred 
expenses) and absence of interdepen-
dence between parties of the license con-
tract. However, later the same taxpayer 
(Ekvant, LLC) did not manage to win in 
dispute with tax authorities at consider-
ation of the same issue, but following the 
results of another time period (see Order 
of the 9th Arbitration Appeal Court of 
Moscow dd. 25.02.2015 on case No. A40-
28065/13).

Tax authorities managed to win this 
time with the help of foreign colleagues, 
which submitted required information 
on the basis of numerous international 
requests, on the basis of which the tax 
authority and the court managed to ar-
rive at the following conclusions:

•	 the rights holder did not acquire or 
create technology independently;

•	 the rights holder was a transitional 
element between the parent company 
and subsidiaries of the holding;

•	 the rights holder (as well as the 
licensee) did not pay income taxes 
due to losses carried over to future 
periods;

•	 other subsidiaries comprising the 
holding did not pay similar license 
fees for the use of technology.

The said conclusions provide the ba-
sis of judgment, which left standing the 
judgment of tax authority on denying the 
taxpayer to protect its rights.

Besides reviewed cases, other illus-
trative cases on significant tax disputes 
in 2015 can be emphasized (case of the 

Amount of which exceeds the bor-
rower’s own capital by 3 times (the differ-
ence between the amount of assets and 
the size of obligations) as of the last day 
of the report (tax) period at determining 
the maximum amount of interest to be 
recognized as expenditures (fig. 3).

However, during the last year the 
position of controlling and judicial au-
thorities on this matter has significantly 
tightened. Thus, for example, controlling 
authorities reckon among other things 
that rules on controlled indebtedness 
should apply only at direct, but also at 
indirect dependence between the Russian 
taxpayer and loan recipient and the for-
eign lending company. That is why out-
standing indebtedness on debt obligation 
of the Russian organization to the foreign 
“sister” organization is also recognized 
as controlled indebtedness.

This conclusion has been made by the 
Ministry of Finance of the Russian Fed-
eration5 on the basis of Comments of the 
Organization for Economic Co-operation 
and Development (OECD) on the Model of 
Convention on Income and Capital Taxes, 
on the basis of which most states enter 
into treaties for the avoidance of double 

taxation. OECD Comments specify that 
for the application of “thin capitaliza-
tion” rules it is not required for the bor-
rower to be subsidiary of the creditor. For 
example, they both can be subsidiaries of 
the third party, together be part of one 
group of companies or holding controlled 
by such party and etc.

Approach set forth by the Ministry 
of Finance of the Russian Federation was 
also supported by arbitration courts at 
settlement of tax disputes in cases on 
controlled indebtedness. See, in particu-
lar: Order of the Arbitration Court of the 
North-Western District dd. 19.06.2015 on 
case No. A56-41307/2014; Order of the 
Arbitration Court of Moscow District dd. 
13.04.2015 on case No. A40-41135/14; 
Order of the Arbitration Court of Moscow 
District dd. 27.02.2015 on case No. A40-
30682/14.

Other important issue at consid-
eration of cases of such category is the 
issue of controversy between provisions 
on controlled indebtedness (Article 269 
of the Tax Code of the Russian Federa-
tion) and international tax treaties, which 
allow the taxpayer without any limit to 
take on account interest on loans granted 

Fig 3.
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5.	 Letter of the Ministry of Finance No. GD-4-3/10807@ dd. 22.06.2015.
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Russian representative office of Fresh-
fields Bruckhaus Deringer on the pos-
sibility of recognizing expenses of the 
parent subdivision No. A40-3279/14, 
case of Sony Mobile Communications 
Rus, LLC on double taxation of insur-
ance payments — Order of the Constitu-
tional Court of the Russian Federation 
dd. 01.07.2015 No. 19-P), however within 
one article it is impossible to address and 
analyze all judgments.

As general analysis of recent judicial 
practice reveals, tax authorities securing 
the support of courts started to deal quite 
successfully with the most popular tools 

of tax planning used by Russian organi-
zations recognizing them as “schemes”. 
Also, special attention should be paid to 
the trend of rising quality and increase of 
information sources, which tax authori-
ties started to use for the purposes of col-
lecting proofs, in particular, widespread 
development of practice of international 
information exchange.

Due to this, we recommend taxpay-
ers to carry out deep analysis of their 
economic activity to detect transactions, 
which may be recognized as risk-related 
in light of changing judicial practice.
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Review of Recent, 
but Last Year 
Amendments in the 
Law on Bankruptcy

Last year, yet another amendments 
to the Federal Law on Insolvency 
(Bankruptcy) were enacted. It was 

quite anticipated for many reasons. First 
of all, distinct increase of the number 
of bankruptcies, it is unknown whether 
we have hit the bottom of the crisis, 
but bankruptcy became a quite popular 
affair. For some it is inevitable end of 
business, for others it is a tool for getting 
rid of debts.

Secondly, bankruptcy procedure 
is rather complicated and multidimen-
sional, whereby it is quite hard to provide 
at once efficient control for this process. 
The law was initially doomed to multiple 
revision, additions, fight against errors 
and inefficient solutions.

New version contains a number of 
significant amendments in the area of 
legislative control of bankruptcy proce-
dures, which, in our opinion, should be 
emphasized.

Procedure for the 
assessment of creditors’ 
claims has changed
The procedure for the assessment of con-
tents and size of financial obligations and 
mandatory payments has changed. Previ-
ously, they were documented as of the 
date the petition on bankruptcy was filed 

to court. New revision stipulates assess-
ment of financial obligations and manda-
tory payments as of the date the first 
bankruptcy procedure is implemented, 
if such obligations emerged prior the ar-
bitration court ruling on acknowledging 
the debtor a bankrupt, but was declared 
after such arbitration court ruling.

The new development seems reason-
able: quite a lot of time passes from the 
moment petition on bankruptcy is filed 
to court and until the debtor is declared 
a bankrupt, and at the same time the first 
bankruptcy procedure is implemented. 
During this period of time, the size of fi-
nancial obligations may increase signifi-
cantly, and it would be unfair to ignore 
such increase.

Critical amount for 
the commencement of 
bankruptcy has increased 
up to 300 000 Rubles
According to the previous version of the 
law on insolvency, proceedings on bank-
ruptcy case could be initiated by the arbi-
tration court provided the claims against 
the debtor being a legal entity constitute 
in total not less than 100 000 Rubles. New 
version increases this amount to 300 000 
Rubles.

Review of Recent, but Last Year Amendments in the Law on Bankruptcy

Leonid Kunin
Senior Lawyer
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Important amendment lies in the 
fact that prior referring to the arbitration 
court the applicant (whether a creditor or 
a debtor) should publish notification on 
the intent to file application on the ac-
knowledgement of the debtor as insolvent 
by incorporating it on the Unified Federal 
Register of Information on the Activity 
of Legal Entities 15 days prior referring 
to court.

Banks and tax authorities 
have been permitted 
to initiate bankruptcy 
procedure in respect of 
their debtors without court 
ruling
For initiating insolvency, banks no longer 
need to confirm indebtedness in court as 
all other creditors. Banks are entitled to 
refer to court with petition on bankrupt-
cy from the date features of insolvency 
emerge in debtors.

Bodies authorized to receive manda-
tory payments (Federal Tax Service, cus-
toms and etc.) have been granted similar 
right to refer to court with petition on 
bankruptcy, if the debtor has indebted-
ness unconfirmed by court ruling. Yet, 
unlike banks, they cannot do this at once, 
but only in a month after the decision on 
indebtedness recovery is made by tax or 
customs authority.

This innovation will significantly 
simplify bankruptcy procedure in respect 
of their debtors for banks and tax au-
thorities because previously they had to 
first pass, at least, two instances of court 
proceedings only to confirm the fact of 
indebtedness. Debtors, in their turn, are 
deprived of opportunity to overextend the 
process and delay the bankruptcy date.

Procedures for 
documenting voting results 
at meetings of creditors 
have been supplemented
Minutes of meeting of the committee of 
lenders should be drawn up in two coun-
terparts, one is sent to the arbitration 
court not later than in five days from the 
date when the meeting of the committee 

of creditors was held, and the second is 
maintained by the party carrying out the 
meeting of the committee of lenders.

The following copies should be en-
closed to the minutes:

•	 voting ballots (unless regulations 
stipulate other form of decision-
making);

•	 materials given to members of the 
committee of creditors for informa-
tion and (or) approval;

•	 documents proving due notifica-
tion of members of the committee 
of creditors on date and place of the 
meeting of creditors;

•	 other documents at the discretion 
of the party carrying out the meeting 
of the committee creditors, or based 
on the decision of the committee 
of creditors.

Information on decisions made at 
meetings of the committee of creditors 
should be incorporated by the adminis-
trator into the Unified Federal Register 
of Information on Insolvency within 
three business days from the date such 
administrator receives minutes of the 
meeting of the committee of creditors.

Rights of receivers have 
been extended
Under the revised law, receivers will be 
able to request information not only 
about the debtor, but also about parties, 
which are part of the debtor’s governing 
bodies, and also about the debtor’s con-
trolling parties. Also, the receiver will be 
able to request information on debtor’s li-
abilities to state non-budget funds of the 
Russian Federation. These bodies should 
submit required information to the re-
ceiver within 7 days from the request date 
free of charge.

Receivers will also have the right to 
request information constituting busi-
ness, trade and bank secret. 

Under the decision of the govern-
ing body, alongside with the additional 
agreement on compulsory insurance of 
his/her liability the receiver should enter 
into the additional agreement on the 
insurance of the receiver’s liability.

The debtor will be unable 
to choose the receiver
For those debtors who thought of using 
the bankruptcy procedure for getting 
rid of inconvenient creditors by way of 
different manipulations, this is the most 
unpleasant innovation in the law. Previ-
ously, the struggle between the debtor 
and creditors began prior the implemen-
tation of the first bankruptcy procedure. 
It was essential, who would be the first 
to refer to court with the petition on 
bankruptcy. The first to refer specified in 
the petition the nominee for the receiver, 
which, as a rule, the court approved. 
Thus, the struggle often came down to 
the situation, when both creditors and 
debtors sought to put in the helm “their” 
receiver and control through him/her the 
bankruptcy procedure for their benefit. 
Now debtors are deprived of opportunity 
to put in the helm “their” receiver, they 
have no right to specify in the petition on 
bankruptcy the last name of the receiver, 
they can only specify the self-regulatory 
organization (SRO), from which members 
the receiver should be approved (its title 
and address).

The receiver is defined by random 
selection and the SRO is selected the 
same way, when it is not specified in the 
debtor’s petition. By introducing such 
selection procedure, the legislator seeks 
to remove impact of the debtor on the 
selection of the receiver and to approve 
independent receivers.

Grounds for refusal to 
approve the receiver have 
been defined
Ground for refusal will be deemed infor-
mation that the receiver has no sufficient 
competence, good faith and indepen-
dence for carrying out such procedure. 
Out of this definition it is not quite clear 
whether such information is provided 
only by the SRO or may be provided by 
other parties. However, even if there is 
such information, the receiver may be ap-
proved by court, but additional insurance 
(for the insurance amount not less than 
the size of the compensation fund of the 
SRO as of the last reporting date) will be 

required for this. In such case the size of 
possible payment out of the fund of the 
SRO will decrease from 5 to 1 mln Rubles.

The size of the 
compensation fund will 
equal 20 mln Rubles
The provision that the minimum size 
of the compensation fund should equal 
28 000 000 Rubles has been removed.

Also, amendments concerned the 
size of compensation payments. Previ-
ously, the size of compensation payment 
could not exceed 25% of the size of the 
compensation fund of the SRO per one 
case of infliction of damage.

Now, the size of compensation pay-
ment cannot exceed 5 000 000 Rubles per 
one case of infliction of damage. If the 
nominated receiver was approved by the 
arbitration court, the size of the compen-
sation payment cannot exceed 1 000 000 
Rubles.

Rights of the debtor’s 
employees at bankruptcy
Indebted organizations have new con-
cerns. If previously at bankruptcy the 
most active enemies of the debtor were 
major creditors and tax authorities, now 
debtor’s employees joined them. Earlier 
people, against who the debtor had salary 
indebtedness, had no right to refer to 
court with petition on bankruptcy, now 
they have been granted such opportunity, 
moreover, not only the current employ-
ees, but former, it means those who are 
not employed by the debtor as of the mo-
ment of referring to court with petition 
on bankruptcy. Moreover, the legislator 
has granted to employees opportu-
nity to unify their claims and file joint 
petition on the acknowledgement of the 
debtor a bankrupt.

It may create serious difficulties for 
debtors, taking into the account that un-
friendly creditors may easily use employ-
ees to initiate bankruptcy.

What rights have now been granted 
to employees (former employees)?
1.	 Debtor’s employees have acquired 

the right to claim in the arbitration 
court to acknowledge their employer 
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a bankrupt.1 Yet, employees can do 
that only having enacted court rul-
ing. But taking into the account that 
in most labor disputes courts take 
the side of the employee and reduced 
period for court proceedings on such 
categories of cases, it would be no 
trouble to get such ruling.

2.	 Moreover, simplified procedures 
(i. e. without court ruling) for the in-
clusion of claims on payment of sev-
erance packages or salary to people, 
who work or previously worked under 
the labor contract, remain in respect 
of already initiated case on bank-
ruptcy.

3.	 Indebtedness against employees 
should now be taken into the ac-
count by the debtor’s management at 
defining bankruptcy features of the 
company2.

4.	 If case on bankruptcy is initiated 
following the petition of an employee 
and afterwards it is revealed that 
the debtor has insufficient property 
to cover court and other mandatory 
expenses for the conduct of case on 
bankruptcy (for example, remunera-
tion of the receiver), employee will 
be released of liability to cover them 
(expenses)3.

5.	 The revised law specifies the se-
niority of current debt recovery to 
debtor’s employees, who remained 
employed (or remain employed) as of 
the moment petition on the acknowl-
edgement of the debtor a bankrupt 
was accepted. Such claims should be 
settled on a second-priority basis, 
and any other claims in this seniority 
should be excluded to prevent frauds 
on behalf of the management, receiv-
ers and other parties.

6.	 The representative of debtor’s 
employees, the employee or former 
employee are now entitled to file ap-
plication for pursuing joint liability 
on the debtor’s controlling party, 
which includes head of the debtor. 
Grounds for pursuing joint liabil-
ity are the same as for the cases of 

reference of other creditors with such 
applications4.

7.	 Procedures for convening and carry-
ing out general meeting of employees 
and election of representative of 
employees have been determined. 
Meeting of debtor’s employees, 
former employees should be carried 
out not later than five business days 
prior the date, when the meeting of 
creditors is carried out. Obligation 
to convene a meeting of employees 
is placed on the receiver. However, 
if the receiver fails to perform such 
obligation, meeting of employees, 
former employees may be carried out 
by the person or people demanding 
such meeting, for example, employ-
ees themselves.

8.	 Services of the representative of 
employees may now be paid and 
covered at the cost of the debtor. 
Such amendments should promote 
emergence of professional category 
of representatives of employees5.
By the said amendments, the leg-

islator based on the aim to protect the 
weakest category of creditors has granted 
employees quite effective mechanism of 
influence on the employer both within 
the bankruptcy procedure and beyond it.

Bankruptcy of citizens
Surely, the most anticipated amend-
ments introduced last year to the Law On 
Bankruptcy, which we should mention, 
were provisions defining procedures for 
the bankruptcy of citizens. Bankruptcy 
procedure for citizens was anticipated for 
a long time and the urgent need for such 
procedure was obvious and had serious 
economic background. The main goal 
of the introduction of such procedure 
is to give opportunity to citizens to be 
released from credit dependence. It is 
common knowledge that banks struggle 
to dictate to citizens such credit terms, 
which with average existing balance 
of income and consumption of citizens 
simply prevent the latter from repaying 
loans. In essence, it is credit slavery. On 

the other hand, bankruptcy of citizens 
will allow releasing citizens from the 
pressure of various collection agencies, 
which activity is often unlawful. Thirdly, 
bankruptcy of a citizen will allow banks 
writing off credit debt as uncollectable. 
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Issues devoted to the implementation 
of bankruptcy procedures for citizens 
were frequently covered on the pages of 
our publication, and even this edition has 
their short review in pages 12. That is 
why we will not dwell on them in details. 
Though one detail should be mentioned, 
it is somehow rarely seen in comments, 
articles and recommendations. It is 
widely discussed that in order to file to 
court application on bankruptcy of a 
citizen his/her total indebtedness should 
exceed 500 000 Rubles. But, luckily, most 
citizens have smaller debts. It turns out 
that they cannot be released of such debt, 
but taking into the account the average 
income around the country the amount 
of 200–300 000 Rubles is overwhelming 
to repay.

But in fact this is not quite true. Debt 
above 500 000 Rubles is a required term 
only for citizen’s creditors. If a citizen 
voluntarily wishes to be acknowledged 
a bankrupt, he/she is entitled to refer to 
court with any size of indebtedness, even 

if it is 1 Ruble, it is them, who cannot 
refer to court with application on the ac-
knowledgement of the citizen a bankrupt, 
if his/her indebtedness is below the said 
amount. Such limit is designed to avoid 
mass bankruptcy of citizens, whose debts 
can still be repaid by them independent-
ly. Also, the limit of 500 000 Rubles is 
determined to create liability of a citizen 
to file to court independently petition on 
bankruptcy.

If a citizen voluntarily wishes to 
be acknowledged a bankrupt, he/she is 
entitled to refer to court with any size 
of indebtedness, even if it is 1 Ruble. It 
is important only to have circumstances, 
which obviously prove that he/she is un-
able to perform financial obligations and 
(or) obligations for making mandatory 
payments within specified time limit, 
and also to have features of insolvency 
or insufficiency of property.
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Today, it is fair to say that there is a 
legal regulator of bankruptcy of citizens, 
but it is still unclear how it will work 
in practice. Today courts have a great 
number of petitions on the bankruptcy 
of citizens, but initiated proceedings on 
bankruptcy of citizens are isolated, and 
yet there are no completed proceedings 
at all. That is why amendments, which we 
discussed in our review, are obviously not 
the last alterations in the Law On Bank-
ruptcy, but we will keep track of them.

1.	 Paragrapf 1 Article 7 of Law on Bankruptcy.
2.	 Paragrapf 1 Article  4 of Law on Bankruptcy.
3.	 Paragrapf 3 Article 59 of Law on Bankruptcy. 

4.	 Paragrapf 5 Article 10 of Law on Bankruptcy.
5.	 Paragrapf 11 Article12.1 of Law on Bankruptcy.
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The year 2015 turned out to be rich 
in amendments regarding proce-
dures of state registration of legal 

entities and sole proprietors. First of all, 
it is related to the fact that in the last two 
years corporate law underwent signifi-
cant alterations, and secondly, experience 
has proven that tax authorities declared 
war on reorganization through front 
parties.

Let’s review the most distinct inno-
vations in more detail.

Registration of Model 
Articles of Association
Since 2014, all legal entities have been 
granted lawful right to submit for state 
registration model articles of association 
especially approved for such purposes by 
authorized bodies. But the legislator took 
a step further and allowed such parties, 
including economic companies, not only 
registering model articles of associa-
tion, but also act under them1. Follow-
ing amendments in the Civil Code, the 
applicable alterations were introduced in 
the Law on Registration. After approval, 
model articles of association of legal enti-

ties should be publicly displayed on the 
official website of the Federal Tax Service 
www.nalog.ru2.

As the result, after the approval 
of model forms of articles of association 
for legal entities with various legal forms, 
organizations may emerge without any 
articles of association at all. Information 
on the fact that the organization does 
not approve its own articles of associa-
tion and uses the model form should be 
recorded in the Unified State Register 
of Legal Entities3.

Advantages and disadvantages 
of the model articles of association are 
listed in the following table 1. 

It appears that the new option related 
to the use of model articles of associa-
tion will be most relevant for small and 
micro-enterprises, and also for organiza-
tions, where the sole member and the 
sole executive body are the same person. 
Surely, if members (shareholders) have 
the task to separate rights and duties of 
each other as thoroughly as possible or 
set forth additional provisions and terms, 
application of model articles of associa-
tion is unreasonable.

advantage

shareholder

transfer

verification

association

submission

legislator

Innovations 
in the Law and Law 
Enforcement
of State
Registration
of Legal Entities
and Sole
Proprietors 

Olga Kuramshina
Leading Lawyer

Tax and Legal Practice
Korpus Prava (Russia)

1.	 Paragraph 2 Article 52 of the Civil Code of the Russian Federation.
2.	 Paragraph 10 Article 6 of Federal Law No. 129-FZ on State Registration of Legal Entities and Sole Proprietors dd. 08.08.2001.
3.	 Subparagraph “e” paragraph 1 Article 5 of Federal Law No. 129-FZ on State Registration of Legal Entities and Sole Proprietors 

dd. 08.08.2001.
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If members (shareholders) resolve 
to refuse the use of model articles of 
association, organization will need only 
to register its own articles of association 
instead of model articles4.

Since December 29, 2015 legal enti-
ties have notional opportunity to carry 
out their activity under model articles of 
association, however, as of the moment of 
preparation of this article forms of model 
articles of association were absent.

Address and Location 
of a Legal Entity
Revised Law on Registration separates 
terms of address and location of a legal 
entity. While no regulation of the Russian 
corporate law contains precise definitions 
of these terms, the implication is that 
the Law recognizes administrative and 
territorial unit, within which a certain 
registering body acts, as a location of a 

legal entity. In other words, as for legal 
entities registered in the territory of Mos-
cow Interdistrict Inspectorate No. 46 of 
the Russian Federal Tax Service in Mos-
cow is the registering body, “Moscow” 
will be required and sufficient concretiza-
tion of the location. Similarly, the issue is 
resolved in cities of federal significance, 
such as St. Petersburg and Sevastopol. In 
other regions, except cities of federal sig-
nificance, state registration of legal enti-
ties and sole proprietors is carried out by 
tax inspectorates in municipal districts, 
it means in this case concretization 
should be made up to administrative and 
territorial unit of municipal districts5.

As to address, according to the logic 
of the legislator, address should be under-
stood as an aggregate of precise address 
details corresponding to the All-Russian 
Classifier of Addresses, which may be 
used for communication with a legal 
entity.

For the first time this terminological 
issue became challenging because the 
Law on Registration has separated lists 
of documents submitted at the intro-
duction of amendments to address and 
location of a legal entity. Thus, if address 
of a legal entity is altered, but the old and 
the new addresses are within the same 
location (it means the registering body 
remains the same), the list of documents 
subject to submission at registration is 
limited by application in approved form 
and resolution of members (sharehold-
ers) on the introduction of amendments. 
But if at address alteration the location 
of a legal entity changes, it means orga-
nization leaves the area of responsibility 
of its registering body, then, first of all, 
since January 1, 2016 such registration 
should be carried out in two stages: first 
stage — submission of information on the 
resolution made regarding the alteration 
of location, and the second stage — sub-
mission of application on registration 
of a new location not later than within 
20 days from the submission of the first 
package of information. Secondly, besides 
standard set of documents, at registra-
tion documents should be submitted 
confirming that legal entity or person 
entitled to act without power of attorney 
on behalf of a legal entity or member of 
a limited liability company owning more 
than fifty percent of the total number of 
votes of members of this company has the 
right to use real estate unit or its part lo-
cated at the new address of a legal entity6.

Obviously, such significant compli-
cation of procedure for the transfer of 
organization to other registering body 
will not lead to the increase of those 
willing to undergo it. Almost certainly 
the main and the basic consequence of 
such amendments will be that business 
representatives will liquidate or sell their 
equities in operation companies, which 
do not own significant assets, and create 
new organizations in subjects of their 
interest instead of undergoing complex 
and long-term system of transfer of the 
registration case.

Time Period for State 
Registration
Since December 29, 2015 another amend-
ment has been enacted setting aside reg-
istration of incorporation of legal entities 
from other types of registration. Unlike 
registration, for example, of amendments 
introduced to constituent documents and 
(or) to the Unified State Register of Legal 
Entities, which as previously is carried 
out within five business days, the time 
period for state registration of legal enti-
ties at their incorporation has been re-
duced to three business days7. The similar 
time period applies to state registration 
of sole proprietors8.

Submission of Documents 
for State Registration
Since January 1, 2016 it is formalized in 
legislation that submission of any docu-
ments for state registration is allowed, 
except previous means, by notary and 
by Internet, which includes through 
the unified portal of state and municipal 
services9. Thus, applicants have been 
granted great opportunity to submit 
documents to registering bodies even 
without use of electronic signature key, 
if they are registered on the portal of 
state services.

Transfer of Title to Equity 
and Pledge of Equity
Amendments have also addressed pro-
cedures for state registration of transfer 
of title to equity in legal entities and 
pledge of equity and have dealt with the 
composition of applicants at such type of 
registration. If until December 31, 2015 
applicants had to be holders of applicable 
equities and at their alienation — sell-
ers of equity, since January 1, 2016 two 
groups of people authorized to perform 
such actions have been defined. The 
ground for their separation is the fact 
of notary certification of the deal, on 
the basis of which registration is carried 

4.	 Paragraph 2.1 Article 17 of Federal Law No. 129-FZ On State Registration of Legal Entities and Sole Proprietors dd. 
08.08.2001.

5.	 This conclusion is drawn from the regulation of paragraph 1 Article 18 of Federal Law No. 129-FZ On State Registration 
of Legal Entities and Sole Proprietors dd. 08.08.2001.

6.	 Paragraph 6 Article 17 of Federal Law No. 129-FZ On State Registration of Legal Entities and Sole Proprietors dd. 08.08.2001.
7.	 Paragraph 3 Article 13 of Federal Law No. 129-FZ On State Registration of Legal Entities and Sole Proprietors dd. 08.08.2001.
8.	 Paragraph 3 Article 23 of Federal Law No. 129-FZ On State Registration of Legal Entities and Sole Proprietors dd. 08.08.2001.
9.	 Paragraph 1 Article 9 of Federal Law No. 129-FZ On State Registration of Legal Entities and Sole Proprietors dd. 08.08.2001.

Model articles of association does not allow 
changing procedures and terms for carrying 
out general meeting of members, specify 
optional term of office of sole executive bodies 
and other provisions except those, which may 
be stipulated in the corporate contract.

Such terms as scope of authority of 
organization members, procedures for the 
exercise of corporate rights of members and 
voting on issues put on the agenda of the 
general meeting of members (shareholders), 
may be approved in the corporate contract 
and will remain confidential for third parties.

Absence of the approved articles of association 
allows not to submit such document at 
state registration, submission of documents 
in various government bodies and at 
notary actions, not to submit its copies to 
counteragents for confirmation of authority 
of the sole executive body.

Model articles of association allows 
avoiding needless paperwork because at the 
amendment of data, which should be set forth 
in the articles of association, state registration 
of revised articles of association or such 
amendments is not required.

Advantages of the model articles of association Disadvantages of the model articles of association

Table 1.
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out. Thus, at transfer of title or pledge 
of equity subject to state registration the 
notary should be the applicant. If transfer 
of title or pledge of equity is not subject 
to notary certification, the applicant 
status remains with the owner (seller) 
of equity10.

Verification of Information 
Contained in the Unified 
State Register of Legal 
Entities
Since January 1, 2016 for the first time 
registering tax authorities have been au-
thorized to settle disputes related to state 
registration. Such authority has been 
granted to them as part of verification 
of information contained in the Unified 
State Register of Legal Entities. In par-
ticular, if interested parties submit objec-
tions regarding the upcoming state reg-
istration of amendments in the articles of 
association of a legal entity or upcoming 
incorporation of data in the Unified State 
Register of Legal Entities, the registering 
body will be independently entitled to 
carry out the relevant examination and 
determine the authenticity or inaccuracy 
of submitted data by any of the following 
lawful means:

•	 by examining documents and data 
maintained by the registering body, 
which includes objections of inter-
ested parties, and also documents 
and explanations submitted by the 
applicant;

•	 by obtaining required explanations 
from parties, which may be aware 
of any circumstances relevant to 
examination;

•	 by obtaining certificates and data on 
issues arising at examination;

•	 by carrying out inspection of real 
estate units;

•	 by engaging expert or specialist for 
participation in the examination11.

State registration cannot be carried 
out, if inaccuracy of information incor-
porated in the Unified State Register of 
Legal Entities is revealed12.

Except submission of objections to 
yet incomplete state registration, the law 
stipulates possibility of acknowledging 
already entered record as inaccurate. The 
record on acknowledgement of informa-
tion as inaccurate may be entered on 
the basis of objection filed by individual, 
if information relates directly to such 
person. Thus, for example, if after the 
release of individual of duties of the sole 
executive body of legal entity informa-
tion on such person remains on the 
Register, such person is entitled to refer 
to the registering body with applica-
tion on the acknowledgement of such 
information as inaccurate. Though the 
registering body cannot delete inaccurate 
information from the Register, it may, 
upon obtaining required proof and carry-
ing out examination, enter record on its 
inaccuracy13.

As is clear from the provided ex-
amples, in 2016 procedures for state 
registration of legal entities have been 
significantly complicated. Obviously, 
interest of the legislator focused on the 
attempt to remove from the market of 
state registration dishonest and front 
participants, and also to limit opportu-
nities to submit inaccurate information 
during registration. How efficient this 
strategy and, mainly, these tools applied 
by the legislator are, we will find out this 
year.

10.	 Paragraph 1 Article 9 of Federal Law No. 129-FZ On State Registration of Legal Entities and Sole Proprietors dd. 08.08.2001.
11.	 Paragraph 4.2 Article 9 of Federal Law No. 129-FZ On State Registration of Legal Entities and Sole Proprietors dd. 08.08.2001.
12.	 Paragraph 4.4 Article 9 of Federal Law No. 129-FZ On State Registration of Legal Entities and Sole Proprietors dd. 08.08.2001.
13.	 Paragraph 5 Article 11 of Federal Law No. 129-FZ On State Registration of Legal Entities and Sole Proprietors dd. 08.08.2001.
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In July 2015, the Minister of Finance of 
the Cyprus Government announced, 
at a press conference, the transmis-

sion to the House of Representatives of 
a package of tax Bills which he character-
ized as a very significant Tax Reform. The 
Bills were enacted and introduced by the 
Government aiming on the encourage-
ment of further investments in Cyprus 
and the invigoration of the economic 
activity.

The first set of Bills were voted into 
law by the House of Representatives on 
9th July 2015 and were enter into force 
on 16th July 2015 upon their publication 
to the Official Gazette of the Republic 
of Cyprus.

The second set of Bills, were passed 
into law on 10th December 2015 and 
published in the Official Gazette of the 
Republic of Cyprus whereupon they be-
stowed with force and effect.

It should be stressed that some of the 
amendments introduced as a result of the 
Council Directive (EU) 2015/121 of 27th 
January 2015 which amended Directive 
2011/96/EU on the common system of 
taxation applicable in the case of parent 
companies and subsidiaries of different 
Member States.

In this Article, we are dealing with 
the following legal updates which the Tax 
Reform brought about to Income Tax Law 

(“ITL”) on both of the aforesaid enacting 
stages:
1.	 First Employment in Cyprus — 

Exemption.

2.	 	Neutralization of foreign exchange 
gains or losses.

3.	 	Capital allowances.

4.	 	Group Loss Relief.

5.	 	Tax on Exploitation of Natural Re-
sources.

6.	 	Adjustments on arm’s length trans-
actions between related parties.

Employment in Cyprus 
by Non Tax Residents

Any Employment
The ITL grants an exemption on any em-
ployment commences in Cyprus by any 
person residing outside Cyprus before the 
commencement of his/her employment. 
The exemption is equal to the lower 
amount of either the 20% of the remu-
neration received by the employee or the 
amount of 8 550 Euro.

The application of the exemption 
begins from the 1st January of the year 
following the year that the employment 
commenced.

Antonis Karitzis
Advocate — Legal Consultant 

Managing Director
A. Karitzis & Associates L. L.  C.



Tax law changes in Cyprus

61

Tax law changes in Cyprus

60

The Law has been amended to the 
extent relating to the time period that 
the exemption applies. Previously, the 
exemption used to apply for a period of 
3 years.

After the amendment, the exemption 
is granted with a ceiling of 5 years, with a 
time horizon until the year 2020. Also, the 
exemption now relates to employments 
commenced on or after the year 2012. The 
exemption applies for each tax year.

Employments Where 
Remuneration Exceeds 
the Amount of 100 000 Euro
The ITL grants an alternative exemp-
tion on employment income to the one 
granted by section 8(21) of the Law that 
has been described above.

Again, the foundation of the exemp-
tion is the same: it relates to an employ-
ment commenced in Cyprus by a person 
residing outside Cyprus before the 
commencement of his/her employment. 
The exemption equals to the 50% of the 
person’s remuneration received from any 
employment in Cyprus.

The exemption used to be granted for 
5 years, starting from the year that the 
employment was commenced.

The amending Law has extended the 
duration of the exemption to 10 years, 
whilst it has made the qualification crite-
ria more stringent or more definite.

In particular:

•	 The exemption is granted for a period 
of 10 years during which the employ-
ment is exercised in Cyprus, start-
ing from the year of employment, 
provided, of course, that the employ-
ment income exceeds the amount of 
100 000 Euro per annum.

•	 	The exemption is not granted to a 
person who used to reside (i.e. tax 
resident) in Cyprus in any 3 out of 
the 5 tax years preceding the year in 
which the relevant employment com-
menced, neither to a person residing 
in Cyprus in the year preceding the 
year in which the employment com-
menced.

•	 The exemption is granted in any 
year in which the income from 

employment in Cyprus exceeds the 
100 000 Euro per annum, irrespec-
tive of whether the employment 
income may fall below 100 000 Euro 
at any particular year, provided that 
when the employment commenced, 
the employment income exceeded 
100 000 Euro per annum (i. e. the em-
ployment income exceeded 100 000 
Euro on the first year of employment) 
and the Commissioner is satisfied 
that the change in the annual income 
from the employment in the Repub-
lic is not an arrangement with the 
objective of taking advantage of the 
exemption.

•	 	The exemption provided under the 
provisions of section 8(21) above is 
not granted where this section 8(23) 
applies.

Neutralization of Foreign 
Exchange Gains
The amending Law has introduced a new 
exemption relating to gains deriving from 
the fluctuation of foreign exchange rates 
and the resulting differences.

In particular, the newly introduced 
provisions provide the following.

General Principle
Any gain resulting from foreign exchange 
differences due to the fluctuation of ex-
change rates is exempt, excluding profit 
resulting from foreign exchange trading.

Qualifications
Provided that a person who engages in 
foreign exchange trading may elect, irre-
vocably, so that unrealized exchange dif-
ferences are not subject to tax and are not 
tax deductible, inasmuch as they relate 
to gains and losses, respectively. The ir-
revocable election is submitted in a form 
approved by the Commissioner, together 
with the next tax return that the person 
is obliged to submit after the entry into 
force of the provisions of this exemption, 
provided that the tax return is submitted 
within the time limit provided under Ar-
ticle 5 of the Assessment and Collection 
of Taxes Law.

Definitions

•	 the term “profit resulting from ex-
change differences” includes profit 
from rights or currency derivatives.

•	 	the term “exchange differences trad-
ing” includes trading in rights or 
currency derivatives.

Capital Allowances
Section 10(2) of ITL stipulates that in as-
certaining the chargeable income of any 
person carrying on business there shall 
be allowed a deduction of a reasonable 
amount for the exhaustion and wear and 
tear of any assets of the company arising 
out of their use in the business during 
the year of assessment.

According to the Law before its 
amendment, for all machinery and plant 
that had been acquired during the years 
of assessment 2012 until 2014, a deduc-
tion for wear and tear at 20% was allowed, 
whereas for industrial and hotel prem-
ises acquired during the same period of 
time, a deduction at 7% was allowed. The 
amending Law has extended the acquisi-
tion period from 2014 to 2016 (inclusive).

Group Loss Relief
The ITL allows a resident company 
(“surrendering company”) to surrender 
(assign) its losses to another company 
resident in the Republic, provided that 
they are both members of the same group 
of companies for the whole year of assess-
ment.

The amending Law has extended the 
definition of the “surrendering company” 
into a company which has its seat and is 
tax resident in a member state, provided 
it has exhausted all the possibilities to 
set off or carry forward the tax losses it 
has incurred, in the state of tax residence 
or in another member state where pos-
sibly an intermediate holding company 
is located.

Tax on Exploitation 
of Natural Resources
The recent oil and gas exploration activi-
ties within the exclusive economic zone 

of the Republic of Cyprus brought about 
the need to introduce a specific provision 
in the Law governing the taxation of the 
companies involved in the exploration, 
extraction or exploitation of natural re-
sources within the EEZ of the Republic.

In particular, section 23A of the ITL 
provides that the gross amount or other 
income stemming from sources within 
Cyprus, by any person who is not resident 
in Cyprus, as consideration for services 
carried out in Cyprus in connection with 
the extraction, exploration or exploita-
tion of the seabed, subsoil or natural 
resources and the establishment and 
operation of pipelines and other instal-
lations on the ground, seabed or on the 
surface of the sea, is liable to tax at the 
rate of 5%.

Adjustments on Arm’s 
Length Transactions
Section 33 of ITL encapsulates the 
well-known principle of arm’s length in 
connection with transactions between 
related parties.

In particular, for the purposes of the 
ITL, the concept of “arm’s length” apply 
where in the commercial or financial 
relations or transactions between con-
nected persons, in the sense defined in 
the Law, conditions are made or imposed 
between those persons which differ from 
those which would be made between 
independent businesses, then any profits 
which would have accrued to one of the 
businesses, but have not so accrued by 
reason of those different conditions, may 
be included in the profits of that business 
and taxed accordingly.

The amending Law took the con-
cept a step forward raising any injustice 
that might occur to the parties by the 
adjustment of the profits. Specifically, 
it stipulates that two taxable persons or 
businesses infringe the “arm’s length” 
principle in their dealings or transac-
tions and the Commissioner increases the 
profits or benefits of the one, a deduc-
tion shall be granted to the other person 
or business equal to the increase in the 
profit or benefit of the business.
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Introduction of a Notional 
Interest deduction regime 
on equity
Over the last years, the supply of credit 
by financial institutions has been consid-
erably reduced due to the banking crisis. 
In an effort to help the economy return 
to a growth path, the Government has 
introduced a Notional Interest Deduction 
(NID) regime on corporate equity. The 
NID regime is expected to encourage the 
introduction of equity capital into cor-
porate structures which will effectively 
result in de-leveraging the economy and 
foster economic growth. The NID will re-
move any distortions between equity and 
debt finance by bringing equity and debt 
into a level playing field since both will be  
entitled to a tax deduction.

As per the amended law, corporate 
entities (including permanent 
establishments of foreign companies) 
will be entitled to a NID on equity. The 
NID will equal the multiple of “reference 
interest rate” and the “new equity” held 
and used by a company in the carrying on 
of its business activities. Both terms are 
defined in the law:

•	 “Reference interest rate” means the 
interest rate of the 10 year govern-
ment bond yield of the country in 
which the new equity is invested in-

creased by 3% having as a lower limit 
the 10 year government bond yield 
of the Republic of Cyprus increased 
by 3%. The bond yield is the one ap-
plicable as of 31 December of the tax 
year preceding the relevant tax year.

•	 	“New equity” means any equity 
introduced in the business on or after 
1 January 2015 in the form of issued 
share capital and share premium 
(provided it is fully paid) and “old 
equity” means equity that existed 
on 31 December 2014. “New equity” 
does not include amounts that have 
been capitalized as equity and which 
are the result of a revaluation of 
movable or immovable property.

The NID regime is considered as 
interest expense and is subject to the 
same limitation rules as interest. It needs 
to be mentioned that the NID granted 
on new equity cannot exceed 80% of the 
taxable profit before allowing the NID. 
In the event of losses, the NID will not be 
available. Effectively, this means that the 
NID cannot create or increase a tax loss. 
Taxpayers can elect not to claim the NID 
or claim part of it for each tax year.

The law includes both specific and 
general anti-abuse provisions aiming to:

•	 Limit the classification of capital 
as “new equity” in case this relates 
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directly or indirectly to reserves that 
existed on 31 December 2014 and in 
case the contributed capital is not 
related to new assets used in the 
business.

•	 	Tackle arrangements which aim to 
re-characterize “old equity” into 
“new equity” or arrangements which 
have been put into place with the aim 
of claiming NID without any valid 
economic or commercial reasons.

•	 	Restrict the NID in case another 
entity has claimed a NID or an inter-
est expense deduction on the same 
equity capital.

•	 	Ensure that the NID is calculated 
as if no company reorganization had 
taken place.

The NID regime is effective as of 
1 January 2015.
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C
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New equity

Reference interest rate

NDI before maximum allowance (80%)

Taxable profit

80% of taxable profit
(maximum allowance)

NDI

500 000

8%

40 000

100 000

80 000 

40 000

Example 1

1 000 000

10%

100 000

100 000

80 000
 

80 000

Example 2

1 000 000

8%

80 000

100 000

80 000 

80 000

Example 3

100 000

10%

10 000

NILL

NILL
 

N/A

Example 4

Notional Interest deduction methodology

NDI = Lower of C and E

www.korpusprava.com

Moscow, Russia

Valletta, Malta

Riga, Latvia

Novosibirsk, Russia

Limassol, Cyprus
Hong Kong, PRC

TAX

International Tax Planning

VAT & Indirect Taxes

Transfer Pricing

Tax Audit & Advise

Tax Disputes

Financial Services & Funds

Corporate

Custom & Excise

International Trade

PRIVATE WEALTH

Individual Tax Planning

Wealth Management

Real Estate 

Legal Protection

Investments 

Accounts and Operations

LAW

Trade & Investments

Banking & Finance

M&A & Due Diligence

Corporate & Commercial

Competition & Antitrust

Intellectual Property

Litigation

Restructuring & Insolvency

FIDUCIARY & TRUST

Incorporation & Administration

Hedge Funds Formation

Corporate Services

Trust & Asset Management

Offshore & EU



67

For many years already the British 
Virgin Islands have been one of the 
most used offshore jurisdictions for 

the registration of foreign companies. 
The BVI have always attracted investors 
as jurisdiction for holding business. One 
of the main reasons why the BVI are so 
popular is the high level of confidential-
ity of information. Amendments in the 
law of the BVI introduced in 2016 may 
significantly change the state of affairs.

Something about the BVI
The British Virgin Islands are one of 
the first offshore jurisdictions used since 
1980s. Most international companies at 
the BVI were established as a tax plan-
ning tool and property (assets) protection 
mechanism mostly together with the 
use of the trust mechanism for holding 
shares or other property (assets). Compa-
nies are registered by licensed registra-
tion agents, who should physically be at 
the BVI and which activity is governed 
in accordance with the Banks, Trusts 
and Companies Managers Act, 1990. The 
economy of the BVI is the most stable 
and prosperous in the Caribbean. The 
main area of economic activity is tour-
ism (islands are annually visited by about 
800 000 tourists mainly from the USA), 
and also the significance of the financial 
sector is constantly increasing.

At the BVI, there is no tax on the 
profit of organizations (corporate tax) 
for international companies (BVI Busi-
ness Companies), and there is no VAT or  
sales tax. However, a business company 
should pay an annual duty, which amount 
depends on the size of the company’s 
authorized capital and the payment dead-
line depends on its registration date.

The British Virgin Islands are the 
most popular jurisdiction, including 
among Russian entrepreneurs. Today, 
there are more than 650 000 companies 
registered: up to 40% of all offshore com-
panies in the world. Activity of offshore 
companies is mainly governed by the BVI 
Business Companies Act, 2004. The main 
factors defining the choice of jurisdic-
tion are: low cost of registration and 
maintenance of a legal entity, absence of 
requirements regarding residence of a di-
rector, formal requirements for minimum 
authorized capital, and also opportunity 
to register company in quick time (liter-
ally, in 1 day).

Confidentiality
Until recently, confidentiality was an-
other attractive aspect: at the BVI, there 
is no unified register of beneficiaries and 
shareholders. Also, there is no public 
access to information on directors. In 
essence, such information may be held 
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strictly confidential by the registration 
agent, however, there are no official 
registers kept for the storage of such 
information. Such information may be 
transferred to tax and (or) other state au-
thorities only under the BVI court ruling. 
Possibility to execute a trust agreement 
was always considered an additional 
protection measure. The BVI is a state 
with the common law in force. Within 
the corporate law, a person establishing 
a company is called a shareholder. How-
ever, such person is de facto a nominee 
shareholder, which holds shares for the 
benefit of the ultimate owner (benefi-
ciary). It should be noted that the term 
nominee shareholder is used only for the 
purposes of business communication, 
and in the law the nominee shareholder 
is called simply a shareholder. Within the 
trust law, a beneficiary and a so called 
nominee shareholder enter into a trust 
agreement, i. e. a trust agreement for 
property, under which the property is 
owned by the trustee, who should hold 
such property for the benefit of the ben-
eficiary. However, data on beneficiary is 
not disclosed in any official documents of 
the company or in any share certificates. 
A nominee shareholder can be both an 
individual and a legal entity. 

Amendments — 
Information on Directors
At the end of 2015, a draft law emerged 
introducing amendments to the BVI 
Business Companies Act, 2004, so called 
the BVI Business Companies (Amend-
ment) Act, 2015. This draft law shall bind 
registration agents at the BVI to keep 
the register of directors of companies 
registered at the BVI and submit its copy 
to the Registrar of Companies. The copy 
shall be submitted to the Registrar within 
14 days from the appointment of the first 
director, and also within 21 day from 
the introduction of amendments to the 
register of directors. The register shall be 
kept by the Registrar in strict confiden-
tiality and may be made available only 
under the court ruling or on the request 
of relevant state authorities. Copies of 
registers of directors shall be submit-

ted to the Registrar until December 31, 
2016. The registrar may extend such time 
period for 6 months, if receives a written 
confirmation from the company that the 
company takes all possible measures to 
submit the register of directors and (or) 
the company failed to submit the register 
due to the heavy workload of the registra-
tion agent.

draft law shall bind 

registration agents 

at the BVI to keep the 

register of directors 

of companies regis-

tered at the BVI and 

submit its copy to the 

Registrar of Companies

If the company fails to meet dead-
lines for the submission of the register 
of directors, a penalty in the amount of 
100 $ shall be imposed on the company. 
If afterwards the company continues to 
withhold information, a penalty in the 
amount of 25 $ per each day of delay shall 
be imposed on it until the moment the 
company submits the copy of the register 
of directors.

Amendments — 
Information 
on Shareholders
The BVI Business Companies (Amend-
ment) Act, 2015 also introduces new pro-
visions on the register of shareholders. 
As currently revised and published, the 
maintenance of the register of sharehold-
ers and also its registration at the Regis-
trar of Companies are not compulsorily. 
The company may voluntarily submit to 
the Registrar the register of shareholders 
and also copies with subsequent altera-
tions, or may also discontinue registra-
tion of data on shareholders. The draft 
law does not specify any time frame for 
the submission of data to the Registrar. 

Amendments — 
Information 
on Beneficiaries
On October 22, 2015 there was a regula-
tion published and enacted introducing 
amendments to the law of the BVI on 
anti-money laundering and counter-ter-
rorism financing, so called Anti-Money 
Laundering (Amendment) Regulations, 
2015. This law stipulates the following 
definitions of beneficiary (without limita-
tion):

•	 an individual, who directly or indi-
rectly owns more than 10% of shares 
or voting rights in the company (save 
for the companies, which shares 
are listed on the recognized stock 
market);

•	 	an individual controlling the com-
pany and not related to the participa-
tion in the authorized capital;

•	 	partnership participants;

•	 	an attorney.

Which data on beneficiary should be 
kept by the registration agent?

•	 	full name;

•	 	date of birth;

•	 	citizenship;

•	 	residence address;

•	 	company goals and activity.

The law sets forth that the relevant 
person, with whom the customer has 
entered into the agreement, should col-
lect required information to determine 
compliance with the definition of benefi-
ciary owner and submit it to the appli-
cable Commission. The “relevant person” 
means the registration agent, the “client” 
means beneficiary, and the “Commis-
sion” means representatives of various 
state authorities (Registrar, tax authority 
and etc.). The law does not specify defini-
tion and contents of information. The 
legislator uses blurred general terminol-
ogy specifying that the agent should 
take “reasonable measures” to obtain 
information on the beneficiary owner for 
determining his/her compliance with the 
definition of a beneficiary owner. Thus, 

the legislator reserves opportunity to 
consider almost any action a “reason-
able measure”. Information should be 
obtained until December 31, 2016. The 
time period may be extended, if during 
7 months minimum 50% of information 
is obtained or during 10 months mini-
mum 75% of information is obtained. In 
case of delay in information submission 
or refusal to submit information, the 
company shall be liable to penalty in ac-
cordance with the law of the BVI. 

Risks 
It should be noted that both draft laws do 
not provide comprehensive information 
on the issue brought up in this article. 
BVI Business Companies (Amendment) 
Act, 2015 has not been published or 
enacted yet. The document provides clear 
information only within provisions on 
directors. As for shareholders, thus far 
requirements for the submission of infor-
mation are not compulsory, but, first of 
all, language of the draft law may change, 
and secondly, information on many com-
panies will be, most probably, submitted 
based on the definition of a beneficiary 
owner set forth in Anti-Money Launder-
ing (Amendment) Regulations, 2015. It 
means the beneficiary, who owns directly, 
indirectly or by trust more than 10% of 
the company in any case will be subject 
to the law and the registration agent will 
collect information on him/her.

Today, registration 

agents are in standby 

mode waiting for ex-

planations from the 

legislator regarding 

application 

of adopted amend-

ments in practice

Anti-Money Laundering (Amend-
ment) Regulations, 2015 provide defini-
tion of a beneficiary owner, however, 
specifying that the legislator is not 
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limited to it. It means in essence, that all 
beneficiaries may be subject to the law. 
Also, the legislator does not stipulate the 
contents of information required for sub-
mission and means for its obtainment, 
it means in essence, that it may be any 
legal means and any information. Today, 
registration agents are in standby mode 
waiting for explanations from the leg-
islator regarding application of adopted 
amendments in practice.

Information should be kept by the 
Registrar (registering body) in strict con-
fidentiality and may be granted only un-
der the BVI court ruling or on the request 
of state authorities. However, in case of 
further changes of law towards disclosure 
of information, information on directors, 
shareholders and beneficiaries will be 
immediately available due its availability 
in state authorities. Taking into the ac-

count global trends towards transparency 
and information exchange, such scenario 
should be considered.

What to do?
Today, business community is worried 
about upcoming changes at the BVI and 
is at the stage of elaborating practical 
solutions for the avoidance of negative 
consequences for the business. At this 
stage it is difficult to define clearly ways 
out due to the absence of practical meth-
ods of information collection. Of course, 
first of all, thoughts on business transfer 
to other offshore jurisdiction come up, 
however, it is impossible to exclude same 
situation in other countries. We plan to 
get back to this issue in our next editions 
as soon as there will be clarity regarding 
application of legislative amendments in 
practice.
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