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INTRODUCTION

Dear readers,

Welcome to the pages of our corporate edition “Korpus Prava. Analytics”.

It has already become a tradition to dedicate the first issue of the year to the topics,
which would be relevant this year.

In the pages of this edition you will learn about relevant amendments in the law
of foreign countries. From 2017 a number of international tax treaties come into force.

This year has brought good news for organizations applying simplified taxation scheme.
Legal entities and also private entrepreneurs beginning their professional commercial
activity can choose one of the two types of the taxation scheme: common or simplified.
Our junior lawyer Roman Moskovskikh tells about the simplified taxation scheme

and controlled indebtedness.

In this edition we have tried to introduce you to the new accounting rules, have touched
on the issue of financial terrorism, have reviewed measures for the increase of transpar-
ency for the prevention of money laundering and have continued searching for an actual
recipient of income.

Please, pay attention to the actively discussed topic “Common Reporting Standard
(CRS)”. Our experts have discussed the main issues and disputable aspects in our annual

section in Q&A form.

We hope that in this edition you will find only relevant information and will easily
implement all your plans in 2017.

See you next time in the pages of “Korpus Prava. Analytics”!

Artem Paleev - y

Managing Partner 7 ///
Korpus Prava ( % "
(> / Af Lee —



n‘h
L




CONTENTS

b. 8

Roman Moskovskykh
Junior Lawyer
Tax and Legal Practice

Korpus Prava (Russia)

p. 14

Irina Otrokhova
Lawyer

Corporate services
Korpus Prava (Cyprus)

». 20

Igor Chaika
Managing Director
Audit Practice

Korpus Prava

Complicated Life of the “Simplified”
and Other Changes in the Tax
Legislation

The year 2016 was full of events in the field of geopolitics,
which partly shaded the considerable effort that our legisla-
tor applied throughout the year in an effort to create a legal
framework that meets today’s challenges and trends in Rus-
sia. Such efforts can be indeed considered significant, because
this year the State Duma set a record: 6 165 bills were consid-
ered, of which 1994 were adopted and signed by the President
of Russia, 4171 were rejected.

Latest Changes in the Legislation
of Foreign Countries

The Seychelles have taken the next step to disclosure

of information following the British Virgin Islands. We have
repeatedly addressed the topic of transition of offshore juris-
dictions to European information disclosure practice. In 2006
The International Business Companies Act 2016 (hereinaf-
ter — the Act) superseding The International Business Com-
panies Act 1994 was published in the Seychelles.

New Accounting Standards

In the upcoming several years radical revision of accounting
standards valid in the Russian Federation is planned. On the
website of the Ministry of Finance of the Russian Federa-
tion there is a program for the elaboration of new accounting
standards for 2016-2018. It stipulates both the development
of new federal accounting standards and modification of cur-
rent accounting provisions.
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Audit Under Russian
and International Rules

The last two years were a very difficult period for the audit
community. It is due to reforms concerning the requirements
for membership in self-regulatory organizations of auditors
whose number of participants has increased by several times.

Even If You Sit on the Stream Bottom,
You Cannot Be a Fish

On July 5, 2016, the European Commission published a docu-
ment-proposal with amendments to the Fourth EU Directive
on the prevention of the use of the financial system for money
laundering or terrorism financing purposes, known as 4AML.
These amendments became a continuation of the February
statement of the European Commission that even more severe
restrictions are required for an effective fight against terror-
ism financing.

Search for the Actual Income
Recipient Continues

The supervisory authorities are paying more attention

to the practical application of the concept of the actual in-
come recipient. Everyone has heard the recent cases against
such companies as “Northern Kuzbass” (A27-7455/2010),
“Naryanmarneftegas” (A40-1164/2011), “Oriflame Cosmetics”
(A40-138879/2014), etc.

Korpus Prava Comment Specific
Issues of Common Reporting
Standard (CRS)
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COMPLICATED LIFE OF THE “SIMPLIFIED” AND OTHER CHANGES IN THE TAX LEGISLATION
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he year 2016 was full of events
I in the field of geopolitics, which
partly shaded the considerable
effort that our legislator applied through-
out the year in an effort to create a legal
framework that meets today’s challenges
and trends in Russia. Such efforts can be
indeed considered significant, because
this year the State Duma set a record:
6165 bills were considered, of which
1 994 were adopted and signed by the
President of Russia, 4 171 were rejected.
Some changes, which came into
force during the year, have been unjustly
deprived of attention against the back-
ground of more dramatic events taking
place in the international arena. This
article will present some changes in
the Russian tax legislation to be aware
of in 2017.

The new year has brought
good news for companies
that use the simplified
taxation system

Legal entities and individual entre-
preneurs, starting their professional
commercial activity, may choose one

of two options of the tax system: general
or simplified.

Simplified tax system (STS) allows
companies and individual entrepre-
neurs to significantly optimize their tax
obligations to the state. In this regard,
many business entities apply this system
of taxation.

Since STS is focused on small and
medium-sized businesses, the legislator
has set certain limitations on the possi-
bility of its application so that “simplified
tax system” could not be used by major
players in the market. In particular, these
restrictions concern the number of people
in the company, the value of income for
the reporting period, the size of the per-
missible residual value of fixed assets.

So, from January 1, 2017, the follow-
ing changes came into effect:

1. The maximum amount of the com-
pany’s income for the transition to

a simplified system of taxation equals

112.5 million rubles.

This means that from January
1, 2018 a taxpayer has the right to
transmit to the simplified tax system,
if his income does not exceed the
above amount.

At the same time, the indexation
of the maximum income size for the
value of the deflator coefficient (as it
was before) is suspended until 2020.
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If the company combines several
tax regimes (for example, general
and UTII), when determining the
maximum amount of income for the
purposes of the transition to the STS
it takes into account only the income
received in the implementation of ac-
tivities, which uses a general system
of taxation. That is, if the company
applies only UTII, it does not define
the maximum size of income for the
purposes of the transition to STS and
does not indicate it in the appropriate
notification.

At the end of 2016, the maxi-
mum size of income for retaining
the right to use the simplified tax
system should not exceed 79.740 mil-
lion rubles (60 million rubles x 1.329
(deflator coefficient for 2016)).

2. The limit of residual value of fixed
assets for the transition to a simpli-
fied system of taxation and applica-
tion of this tax regime is 150 million
rubles.

Until 01.01.2017, the company could
use the simplified tax system, if the net
book value of its fixed assets did not
exceed 100 million rubles. We draw atten-
tion to the fact that the limit of value of
fixed assets shall be based on all activi-
ties.

The way income
and expenses will
be determined

Income at STS is taxed at the full amount
(if “income” is selected as the object of
taxation) or net of any expenses (object of
taxation “income minus expenses”). The
composition of income comprises income
from sales and non-operating income,
determined in accordance with the provi-
sions of the tax legislation, i.e. the same
as for the purposes of corporate income
tax. It should be borne in mind that the
calculation of tax revenues related to the
activities transferred into UTII are not
accounted (they are accounted for sepa-
rately). Also, the composition of income
under the simplified tax system does not
include the following income:
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» the amounts of taxes returnable from
the state budget according to the
provisions of the Tax Code of the
Russian Federation, because such
amounts are neither income from
sale nor non-operating income;

» the amounts of collateral or deposit
obtained in the proof of the conclu-
sion of the contract and to secure
its implementation at the time
of receipt;

» the amounts of returned advances
and prepayments, provided the
amount of advances and prepay-
ments paid by the sellers of goods
were not included as an expense
in the determination of the tax base
(otherwise the returned amount
of advances and prepayments should
be accounted by the taxpayer in
the taxation as income);

 entry fees, membership fees, share
contributions, donations (non-profit
organizations under STS).

If the taxpayer has chosen “income
minus expenses” as the object of taxa-
tion, it determines the tax base as the
income received, reduced by the costs
incurred. The costs should be economi-
cally justified and documented. The list
of expenses that a taxpayer under STS
may accept for a reduction of income
received includes, in particular, advertis-
ing expenses of produced and (or) sold
goods (works, services), a trademark and
a service mark.

When calculating the tax under the
simplified system of taxation, the follow-
ing costs are not taken into account:

* to pay for services for the special
assessment of working conditions;

* to pay for information services;

* to pay for the right to install and
operate an advertising structure
(for the taxpayer being the owner
of advertising);

« for the purchase to employees
of bottled drinking water;

 for subscriptions to newspapers,
magazines and other periodicals;
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« for the services of an accredited
specialized organization for labor
protection;

« for the purchase of the option for
the right to sign a lease agreement.

Details for the taxpayers
who have to report via
the Internet

Innovations will be applied in respect

of taxpayers and tax agents who are
required to file declarations via telecom-
munication channels. At the moment,
these are:

 major taxpayers;

e companies and entrepreneurs, which
average number of employees in the
preceding year exceeded 100 persons;

» newly created companies with an av-
erage number of employees exceed-
ing 100 people;

« companies and individual entrepre-
neurs, who file the VAT return.

FOR FAILURE TO FULFILL
THE OBLIGATION TO FILE
THE REPORTING, THE TAX
AUTHORITY MAY DECIDE
TO BLOCK THE SETTLE-
MENT ACCOUNT
OF THE TAXPAYER

The changes relate to the periods
within which it should be possible to
receive electronic documents from the
inspection that is to connect to a system
for submitting reports. Beginning July 1,
2016, 10 days will be given to implement
this obligation. 10 days are counted from
the day when the obligation to file dec-
larations in electronic form arose to the
person. For failure to fulfill the obligation
to file the reporting, the tax authority
may decide to block the settlement ac-
count of the taxpayer.

It is worth noting that once a compa-
ny or an individual entrepreneur provides

the opportunity to receive electronic doc-
uments, the ability to conduct transac-
tions on the accounts and make transfers
of electronic funds will be restored. The
next day, the IRS employees are required
to remove the block.

Regarding the deadline for sending
an e-receipt of acceptance, it will be still
6 days.

About the controlled
indebtedness

The concept of controlled indebtedness
was introduced by the Russian legislator
to determine the tax base for corporate
profits tax, if the company has a debt
to a foreign company.

Since January 1, 2017, new rules
on the accounting of debt obligations
on controlled indebtedness entered
into force.

Below is a comparative analysis
of the changes (see page 12).

Specific procedure for the account
of interest will be applied, if the amount
of the taxpayer’s controlled indebtedness
is more than three times greater than the
difference between the sum of assets and
the value of liabilities of this taxpayer on
the last day of the reporting (tax) period.

The exchange

of information for tax
purposes with the
Russian Federation

The year 2016 was marked by the fight
with the offshore capital. In this regard,
a significant part of the changes in the
Russian tax legislation touched precisely
the implementation of legal instruments
to ensure the transparency of the tax
business.

During the year, Russia and other
countries signed a number of agreements
on the avoidance of double taxation.
Some of these agreements have already
been covered by our experts.

According to the results of the outgo-
ing year, the tax authority has updated
the list of states that do not carry out the
exchange of tax information with Russia
in the proper volume. It now has fewer
jurisdictions — 109 countries and 19 ter-

11



COMPLICATED LIFE OF THE “SIMPLIFIED” AND OTHER CHANGES IN THE TAX LEGISLATION

ritories (previously — 111 countries and Current information on the existing
22 territories). Georgia, Estonia, Mau- agreements on the avoidance of double
ritius, Hong Kong, the Cayman Islands, taxation is available on the official web-
Bermuda, Aruba were excluded. This list site of Korpus Prava.

is supplemented by South Korea.

Conditions for the recognition of the debt obligations of the Russian company
(borrower) as the controlled indebtedness

Before January 1, 2017 After January 1, 2017

1. The debt obligation to a foreign company, 1. The debt obligation to a foreign person
directly or indirectly owning more than who is a related party of the Russian
20% of the authorized (share) capital (fund) company, if such a foreign person direct-
of the Russian company-borrower. ly or indirectly is involved in the Russian

2. The debt obligation to the Russian company company, which has a debt obligation
recognized in accordance with the legislation to this foreign person.
of the Russian Federation an affiliate of the 2. The debt obligation to the person
foreign company referred to in paragraph 1. recognized in accordance with the Tax

3. The debt obligation in respect of which the Code to be a related party of the foreign
above mentioned affiliate and (or) a foreign person referred to in paragraph 1.
company itself (paragraph 1) acts as a surety, 3. If the foreign person referred to in
guarantor or otherwise undertakes to ensure paragraph 1 and (or) its interdepen-
the fulfillment of the debt obligation of Russian dent person referred to in paragraph 2,
company-borrower. acts as a surety, guarantor or otherwise

undertakes to ensure the execution
of this debt obligation of the taxpayer —
the Russian company.

12
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LATEST CHANGES IN THE LEGISLATION OF FOREIGN COUNTRIES

Irina Otrokhova
Lawyer

Corporate services

Korpus Prava (Cyprus)

Seychelles

The Seychelles have taken the next step
to disclosure of information following
the British Virgin Islands. We have
repeatedly addressed the topic of transi-
tion of offshore jurisdictions to European
information disclosure practice.

In 2006 The International Business
Companies Act 2016 (hereinafter —
the Act) superseding The International
Business Companies Act 1994 was pub-
lished in the Seychelles.

This act has introduced a number
of changes, among which there are two
main requirements — submission of
information about directors and ultimate
beneficiary owners — beneficiaries.

Submission of information
about directors

The Act introduces a mandatory require-
ment to submit information about direc-
tors of all companies in the Seychelles
to a registration authority in the Sey-
chelles. The period of submission of in-
formation about the Directors will start
from December 01, 2016, the submission
is mandatory both for new and existing
companies. The register of Directors will
be open for public access from December
01, 2018. Until then, the register will not
be open for public access, the access will

be granted by virtue of a court decision
or written request of a competent govern-
ment authority of the Seychelles.

Deadline for the submission
of information about
directors

Existing companies registered before
December 01, 2016 should submit infor-
mation about directors within 12 months.
The information is submitted only about
their current director.

New companies registered or reor-
ganized after December 01, 2016 should
provide information within 30 days from
the day of appointment of the director.
Any changes of information about direc-
tors shall be submitted within 30 days
from the day of appointment.

Information to

be submitted:
e name;
 correspondence address;
« date of appointment;

 other information requested
by the registration authority.

15



LATEST CHANGES IN THE LEGISLATION OF FOREIGN COUNTRIES

Penalty sanctions for untimely
submission of information shall ap-
ply both to companies and directors of
companies. The minimum amount of fine
is 500 USD; subsequently, the amount
may be increased depending on the dura-
tion of delay.

Submission of information
about ultimate beneficiary
owners (beneficiaries)

From December 01, 2016, representatives
of beneficiaries shall submit information
about beneficiaries holding more than
25% of shares to registration agents. The
information shall be kept only with the
registration agents.

Information about
beneficiaries to be
submitted to registration
agents and contained in the
register of beneficiaries:

e name;
 date of birth;

o address;

nationality;

» information about ownership,
type of ownership;

 date of commencement of ownership;

» ending date of ownership.

Period of submission
of information about
beneficiaries

Existing companies registered before De-
cember 01, 2016 shall provide information
about beneficiaries within 12 months.
New companies registered after Decem-
ber 01, 2016 shall provide the information
within 30 days from the date of registra-
tion. Any changes in information about
beneficiaries shall be submitted within
30 days from the date of documenta-

tion of such changes. Information about
beneficiaries may be deleted from the
register of beneficiaries in 7 years after
the termination of ownership.
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Penalty sanctions for untimely
submission of information shall apply
both to companies and directors of com-
panies. The minimum amount of fine
is 500 USD; subsequently, the amount
may be increased depending on the dura-
tion of delay.

Currently, the register of beneficia-
ries shall be kept only with registration
agents. However, it is believed that the
disclosure of beneficiaries to registration
authorities is only a matter of time.

Cyprus

On July 14, 2016, the Parliament of Cy-
prus decided upon complete abolishment
of real estate tax from January 01, 2017.
It has been found that the tax base over
the 2016 tax period will be calculated ac-
cording to the market value of real estate
in 1980, moreover, the following benefits
shall apply:

« in the event of tax payment before
October 31, 2016 the amount of pay-
able tax shall be reduced by 75%;

« in the event of tax payment from
November 01 to December 31 the
amount of payable tax shall be re-
duced by 72.5%.

Taxpayers who failed to settle ac-
counts with the budget as of December
31, 2016 shall pay the fine in the amount
of 10% of the tax amount reduced by
72.5%.

Bilateral double taxation
agreements

A number of international tax agree-
ments will enter into force from 2017.

Hong Kong — Latvia

On April 13, 2016, the Governments of
Latvia and Hong Kong signed a Double
Taxation Agreement. According to the
terms of the Agreement, the tax at source
on dividends and interest will be reduced
to 0% for companies, in all other cases it
will equal 10%. Current rate of tax with-
held in Latvia from payments in favor

of Hong Kong may reach 30%. The tax

at source withheld from royalties shall

be reduced to 0% for the company and 3%
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in other cases (current tax rate applied
in Latvia reaches 23%).

The Agreement shall apply to income
received from January 01, 2017 in Latvia
and from April 01, 2017 in Hong Kong.
Conclusion of the Agreement between
Latvia and Hong Kong means that Lat-
vian fiscal authorities no longer consider
Hong Kong an offshore jurisdiction, pay-
ments for the benefit of which are taxed
at higher rate.

Hong Kong — Russia

On July 03, 2016, a Double Taxation
Agreement between Russia and Hong
Kong was signed. The signing of this
Agreement and its further ratification
is a sign of serious changes in the status
of Hong Kong, which Russia had consid-
ered an offshore jurisdiction for a long
time. Russian tax authorities no longer
consider Hong Kong a country failing
to provide a proper level of information
disclosure and exchange. It was excluded
from the “black list” of offshore jurisdic-
tions compiled by the Ministry of Finance
of the Russian Federation.

The Agreement establishes the fol-
lowing rates of the tax at source:

 on dividends — 5% for payments for
the benefit of companies (but not
partnerships) directly owning not
less than 15% of shares in the capital
of their subsidiaries; 10% in other
cases;

e on interest — taxation at source
is prohibited;

» onroyalties — 3%.

Singapore — Russia

Law on ratification of the Protocol to
amend the existing Double Taxation
Agreement between Russia and Sin-
gapore has been signed. Amendments
introduced by the Protocol are aimed at
the reduction of tax burden at payment
of income from one contracting state

to the other. Thus, the clause on the
minimum amount of investment required
for the application of a reduced rate of
the tax at source on dividends has been
deleted from the Agreement. Now, 15%

of participation in the capital of the pay-
ing company regardless of the amount of
invested funds is enough to apply the re-
duced rate. Taxation at source in respect
of interest is prohibited in all cases. Tax
rate for royalties is reduced from 7.5%

to 5%. After the revised version of the
Agreement becomes effective, tax ben-
efits provided by virtue thereof will make
Singapore one of the most promising
areas for investment.

Latvia — Cyprus

The Agreement stipulates exemption
from the tax at source on all types of pas-
sive income if the payment beneficiary is
a company (but not partnership) located
in the other contracting states. In all
other cases the rate of the tax at source
on dividends and interest equals 10% and
5% on royalties. It should be remembered
that since both contracting states are
European Union members, the Agree-
ment shall apply only if the EU Directive
90/435/EEC on the taxation of dividends
of subsidiaries and the EU Directive
2003/49/EC on interest and royalty taxa-
tion do not apply to the legal relationship.
These two regulations of the European
Union set up the conditions for complete
exemption from the tax at source.

The Agreement will become effective
after the ratification procedure in both
countries is complete and will apply to
legal relationship created from January
01 of the year following the year of entry
of the Agreement into force.

Jersey — Cyprus

On July 11, 2016, a Double Taxation
Agreement between the governments

of two island states was first signed.

It was the 60th signed agreement for
Cyprus and the 11th — for Jersey. Ac-
cording to the Agreement, all passive
types of income: dividends, interest,
royalties, — shall not be taxed at source.
Income from the alienation of shares

of companies shall also be taxed only in
the country where the seller is deemed

a resident. Since the Agreement provides
for more favorable conditions than the
EU Directive 90/435/EEC on the taxation

17
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of dividends of subsidiaries and the EU
Directive 2003/49/EC on the interest and
royalty taxation, the Agreement shall
prevail in relations between the residents
of the two countries.

Mauritius — India

On May 10, 2016, the Governments of
both countries signed the Protocol to
Amend the Double Taxation Agreement,
which has been in force since 1983. While
currently no income from the sale of
shares of Indian companies is taxed at
source, the Protocol provides that the
exemption will not apply to the shares ac-
quired from April 01, 2017. Alienation of
shares of an Indian company acquired af-
ter the specified date shall result in pay-
ment of tax at the rate stipulated by laws
of India. A transition period from April
01, 2017 to March 31, 2019 is stipulated:
shares acquired and sold during this
period will be taxed at the reduced rate in
the amount of 50% of income (profit) tax
rate currently in force in India.

18

India — Cyprus

The Governments of India and Cyprus
have also signed Double Taxation Agree-
ment superseding the Agreement dated
June 13, 1994. The provisions of the
Agreement related to taxation of income
from the sale of shares reflect the above-
mentioned Agreement between India and
Mauritius. Royalty tax rate has decreased
from 15% to 10%. The agreement is
expected to become effective on April 01,
2017, after which Cyprus will no longer
have the “special jurisdiction” status as
an offshore granted by the Government
of India in 2013. In the event of payment
from India to Cyprus, the dividend tax
rate will be 15% (it is reduced to 10% if
the receiver is a parent company owning
not less than 10% of shares), the interest
tax rate will be 10%. Dividends, inter-

est and royalties will not be taxed in the
event of payment from Cyprus to India as
to the non-resident state of Cyprus under
the laws of Cyprus.
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n the upcoming several years radical accounting standards for 2016-2018. It

revision of accounting standards valid stipulates both the development of new

in the Russian Federation is planned. federal accounting standards and modifi-
On the website of the Ministry of cation of current accounting provisions.

Finance of the Russian Federation there
is a program for the elaboration of new

Segq. no. Draft Anticipated
standard standard
title enforcement date

Development of new standards

1.1 Inventory 2018

.1. 2 ............ F IXEd as Sets ..................................................................

.1. 3 ............ D ocuments a nd doc ument ﬂ OW m accountl ng .............................

14 ........... F manual Stat ements ........................................................
15|ntanglbleassem .............................................................

16 ........... L ease ............................................................................. 2019 ...............
17|ncome ........................................................................

18 ........... E Xpens es .....................................................................

19 ........... F manual assetsa nd u abm tles ..............................................

110 participation i elsted oganizations and ont activty
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NEW ACCOUNTING STANDARDS

Seq. no. Draft Anticipated
standard standard
title enforcement date

1.11 Reorganization of legal entities

1.12 Remuneration for employees 2020

1.13 Chart of accounts

1.14 Non-commercial activity
Amendment of accounting standards

2.1 Amendments of regulations on accounting 2017
(regarding simplified accounting methods)

2.2 Amendments of accounting standard 1/2008 Accounting Policy 2018
of an Organization

2.3 Amendments of accounting standard 3/2006 Recognition 2019
of Assets and Liabilities, which Cost is Expressed
in Foreign Currency

2.4 Amendments of accounting standard 18/02 Recognition
of Profit Tax Expenses of Organizations

2.5 Amendments of accounting standard 13/2000 Recognition 2020

of Government Assistance

2.6 Amendments of accounting standard 16/02 Information

on Terminated Activity

On December 27, 2016 on the website
of the Ministry of Finance of the Russian
Federation there was information placed
on the status of the accounting standards
development (see page 23).

In November 2016 on the website
of the Russian Ministry of Finance there
were draft amendments of accounting
standard 1/2008 Accounting Policy of
an Organization published.

The draft stipulated introduction
of the following rules:

« If a business unit having subsidiaries
elaborates and approves its own stan-
dards binding upon such subsidiar-
ies, a subsidiary chooses accounting
methods based on such standards.

» An organization, which discloses
consolidated financial statement
drawn up in accordance with Interna-
tional Financial Reporting Standards
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or financial statement of an organi-
zation without a group, is entitled

to follow federal accounting stan-
dards at developing accounting policy
subject to the International Financial
Reporting Standards. If application
of an accounting method set forth in
the federal accounting standard leads
to inconsistency of the accounting
policy of the organization with the
requirements of the International
Financial Reporting Standards, the
organization is entitled to refrain
from using such method.

If there are no accounting methods
specified in federal accounting stan-
dards regarding a certain issue, an
organization elaborates an applicable
method based on the International
Financial Reporting Standards. If
there is also no accounting method
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NEW ACCOUNTING STANDARDS

specified in the International Finan-
cial Reporting Standards for such
certain issue, an organization elabo-
rates an applicable method based

on federal accounting standards

for similar and (or) related issues.

If there are no federal accounting
standards for similar and (or) related
issues, an organization elaborates an
accounting method independently.

 If an accounting regulation speci-
fies an opportunity of its voluntary
application by organizations prior
the maturity date of its mandatory
application (early application), an or-
ganization applying such regulation
early shall disclose such fact in its
financial statement.

New standards shall be adopted
in 2017: Inventory, Fixed Assets, Docu-
ments and Document Flow, Financial
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Statement and Intangible Assets. Ap-
plication of standards is scheduled from
2018.

New accounting standard Fixed As-
sets shall replace accounting standard
6/01.

In respect of property with shelf life
above one year, a company shall be enti-
tled to resolve independently whether to
recognize it as fixed assets or not. It will
allow considering property with the cost
above 100000 rubles as in tax account-
ing, i.e. eliminating discrepancy.

In respect of other standards, it is too
soon to speak about amendments because
they have not passed public discussion
and examination yet.

Moreover, standards will be adopted,
which were previously absent from the
accounting law of the Russian Federation,
but were part of IFRS.
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AUDIT UNDER RUSSIAN AND INTERNATIONAL RULES

Svetlana Sviridenkova
Auditor
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Korpus Prava (Russia)

he last two years were a very dif-

ficult period for the audit commu-

nity. It is due to reforms concern-
ing the requirements for membership in
self-regulatory organizations of auditors
whose number of participants has in-
creased by several times.

Let us remember that the member-
ship in a self-regulatory organization of
auditors is a mandatory requirement for
individual auditors and audit organiza-
tions to carry out their activities.

Until last December there had been
a threat of monopolization of the audit
market by creating a single self-regulato-
ry organization controlled by the Minis-
try of Finance of the Russian Federation.
Fortunately, it did not happen. Two self-
regulatory organizations retain control
over the activities of auditors.

Last year was a year of change for
Russian audit and particularly in terms
of auditing standards. At the end of 2016
auditors were monitoring the process
of approval of International Standards
on Auditing in the Russian Federa-

Membership requirements
before january 01, 2017

tion and speculating whether lawmak-
ers could translate the standards from
English, carry out the expertise and
introduce the new rules before the end
of the year. The lawmakers made it in
time — 48 international audit standards
become effective from January 01, 2017
which imposes additional obligations
on auditors.

Due to the enforcement of inter-
national standards, the auditors will
have a lot of work to do on revising the
procedure and principles of activities in
the course of audits and audit-related
services.

However, it should be noted that by
introducing the international standards,
the lawmakers have taken care of audi-
tors and allowed them to perform audit
under existing Russian standards on
auditing, subject to conclusion of audit
agreement in 2016, during the transition
period (2017).

In fact, concern over the internation-
al standards began in mid-2015, when
the Ministry of Finance of the Russian

Membership requirements
after january 01, 2017

Not more than 700 individuals
or 500 legal entities.

Not more than 10000 individuals
or 2000 legal entities.
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Federation acknowledged these stan-
dards applicable to Russian reality, but
the standards were finally approved only
in the autumn of 2016.

Essentially, the federal auditing
standards, that are still used, have been
developed according to international
rules which existed in the early 2000s.
However, over the past years the text
of the International Standards has been
substantially revised and has become
largely different from the Russian stan-
dards.

Aims of Reforms

The main objectives of implementation
of International Standards on Auditing
in the Russian Federation are to improve
the quality of Russian audit and increase
the efficiency of interaction between the
auditor and business owners.

Understanding of goals and purposes
of audit by business owners has always
been a big problem both in Russian and
international practice. In Russia, the
management and owners of their clients
perceive auditors as inspectors who come
to discredit accounting and management,
despite the fact that the auditor’s activi-
ties pursue other goals. The auditor acts
not for the benefit of tax or government
authorities but for the benefit of the pub-
lic. The auditor’s objective is to ensure
that the owners understand problems and
risks of their business.

Under the laws of the Russian Federa-
tion, audit is an inspection carried out to
express opinion about reliability of finan-
cial statements. In practice, the auditor
not only inspects accounting statements,
but also points out the errors and risks
identified during the audit to the man-
agement, suggests methods of correcting
such errors and ways to minimize the
identified risks.

Hopefully, the issue of misunder-
standing of auditing purposes by the
management and business owners will be
solved with the introduction of Interna-
tional Standards on Auditing (ISA).
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Who receives information
in the course of auditing
under international
standards?

One of the most important standards

for customers of auditing services is ISA
260 Communication with Those Charged
with Governance.

This standard is completely dedi-
cated to the procedure of interaction be-
tween the auditor and persons in charge
of corporate management, namely —
the procedure of obtaining information
from such persons and informing them
about audit planning, purposes, progress
and results.

The persons in charge of corporate
management are a person (persons) or
an entity (entities), responsible for super-
vision of strategic direction of activities
of the entity and who have responsibili-
ties related to ensuring the accountability
of the entity. These responsibilities in-
clude supervision of financial statements.

The management is a person
or persons vested with executive pow-
ers and responsible for operation of the
entity.

That is, the international standards
clearly distinguish between “the entity
management” and “persons in charge
of corporate management”.

Now the responsibilities of the audi-
tor bindingly include informing the per-
sons in charge of corporate management
at the planning stage and after comple-
tion of the audit.

Thus, at the planning state the audi-
tor must submit the following informa-
tion (international practice requires the
submission of information at the stage
of audit planning by way of Audit Strat-
egy Memorandum):

« audit purposes;
« specifics of audit engagement;

 business understanding (branch,
the main business risks);
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« brief information about the planned
scope and period of the audit, name,
functions, competence and liabilities
of the audit engagement manager;

 information about the possibility
to modify the opinion in the event
of material misrepresentations;

» need for information exchange with
third parties;

« statement of responsibility of the
management and persons in charge
of corporate management for finan-
cial (accounting) statements of the
audited entity;

 form and period of expected inter-
action with the management and
persons in charge of corporate man-
agement (planned date of discussion
of audit strategy, audit results and
interim meetings, where necessary).

If securities of the customer of audit-
ing services are admitted to organized
trading (listing companies), the auditor
shall also submit:

 information about key audit issues
(the most significant areas of audit);

» statement of observing the Code
of Ethics in terms of independence
of the auditor, audit team and audit
organization as a whole.

The auditor provides his/her vision
of the audit process, warns the customer
about the possible modification of the
opinion in certain circumstances and
his/her responsibility about the prepared
accounting statements as well as about
other material terms of the audit in the
Audit Strategy Memorandum.

The specified document is intended
to ensure the understanding of the pro-
cess and purposes of the audit by persons
in charge of corporate management.

Based on the results of audit (before
the issue of audit opinion) the persons in
charge of corporate management shall
submit the following information:

« auditor’s opinion about significant
qualitative aspects of accounting
practice of the entity, including esti-

mates and disclosures in the financial
statements;

about major deficiencies in the
internal control system identified

in the course of the audit, including
description of the deficiencies and
explanation of their possible impact,
description of procedure of the inter-
nal control system analysis;

» important issues that have arisen
in the course of the audit and which
have already been discussed or have
been the subject of correspondence
with the management;

» written statements requested by the
auditor from the entity management;

» circumstances affecting the form
and content of the audit opinion,
if any (planned opinion modifica-
tion, important circumstances, other
information);

identified events or conditions that
may cast significant doubt upon

the ability of the entity to continue
as a going concern as well as disclo-
sure of such information in financial
(accounting) statements;

e other important issues that have
arisen in the course of the audit,
which are relevant to supervision
of preparation of the financial state-
ments under the auditor’s profes-
sional judgment.

Thus, the persons in charge of cor-
porate management receive information
directly from the auditor, and the cus-
tomer’s management is not able to con-
ceal the identified errors from them.

In the course of audit there can
be situations when the persons in charge
of corporate management are informed
immediately. Detection of evidence
of fraud on the part of the management
or facts of failure to comply with the laws
and regulations may serve as an example
of such situations.

The main idea of ISA 260 is the fact
that the auditor is entitled to request
information not only from the customer’s
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management, but also from the persons
in charge of corporate management, but
at that point informing the persons in
charge of corporate management be-
comes a liability of the auditor.

Need for the Internal
Control System

When conducting audit, the auditor
often encounters the fact that customer
entities do not develop internal control
system, and sometimes the management
and the persons in charge of corporate
management have no idea about what
that system is.

With the introduction of interna-
tional standards the auditor not only has
to analyze the reliability and efficiency
of the internal control system regulated
by the customer entity, but also to specify
the results of this analysis in the audit
report.

What is the internal control
system?

The internal control system is a group
of processes developed, implemented
and maintained by the persons in charge
of corporate management, the manage-
ment and other employees of the entity
to ensure reasonable assurance regarding
the achievement of goals of the entity
in the area of preparation of reliable
financial statement, effectiveness and ef-
ficiency of the activities and compliance
with the applicable laws and regulations.
First of all, the internal control sys-
tem should prevent any fraud by man-
agement of the entity, its employees and
third parties. The internal control system
is also designed to provide accurate and
complete representation of information
in the financial statements of the entity.
The efficient internal control system
can be arranged by carrying out the fol-
lowing control actions and development
of the following means of control:

» development or acquisition of high-
quality and reliable information
processing system,;

« division of responsibilities and
powers of employees who prepare
accounting statements;
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» development of methods of asset
and liability recognition as well as
ensuring the compliance with these
methods;

» control over preparation of account-
ing statements from the manage-
ment of the entity and the persons
in charge of corporate management;

» development of procedures to iden-
tify the risks of fraud in the entity
by the management and response
to these risks, as well as the pro-
cedure of informing the persons
in charge of corporate management
about the said procedures;

« development of the Code of Ethics;

e development of methods of assess-
ment of the entity’s ability to con-
tinue as a going concern by the man-
agement;

« development of other control mea-
sures.

The procedure of internal control
in the entity should be executed as an
intra-company provision.

Besides, the development of the
efficient internal control system can
reduce the customer’s auditing expenses,
since the scope and cost of the audit can
be reduced under the auditor’s profes-
sional judgment with increased efficiency
of the internal control system.

What remains unchanged?

It should be noted that the criteria for
compulsory audit are currently un-
changed.

Compulsory audit is conducted if:

« the entity is a joint stock company;

« securities of the entity are admitted
to organized trading;

« the entity is a credit institution,
credit reference bureau, an orga-
nization which is a professional
participant of the securities market,
insurance company, clearing compa-
ny, mutual insurance company, trade
organizer, non-state pension or other
fund, incorporated investment fund,
management company of an incorpo-
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rated investment fund, unit invest-
ment trust or non-state pension fund
(except state non-budgetary funds);

revenue from sales of products

(sales of goods, performance of
works, provision of services) of the
entity (except government au-
thorities, local government bodies,
government and municipal institu-
tions, state or municipal unitary
enterprises, agricultural coopera-
tives, unions of these cooperatives)
exceeds 400 million rubles over the
year preceding the reporting year

or the amount of balance sheet assets
exceeds 60 million rubles as at the
end of the year preceding the report-
ing year;

the entity (except government au-
thorities, local government bodies,
state non-budgetary funds as well
as government and municipal insti-
tutions) submits and (or) discloses

annual consolidated accounting
(financial) statements.

If the entity meets at least one of the
said criteria, audit of financial statements
is a mandatory requirement for this
entity.

We would also like to remind you that
when the accounting statements of the
entity are subject to compulsory audit,
the documentation shall not only be sub-
mitted to regulatory authorities, but also
shall be published with audit opinion.

Thus, 2017 is a year of changes in
audit activities. However, despite the
complexity of preparation of the Internal
Standards of Audit for use, such changes
should bring mutual understanding
between the auditor and business, which
is certainly a positive factor.

Hopefully, with the introduction of
the international standards public confi-
dence in audit opinion will increase along
with demand for audit services.
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July 5, 2016, the European

Commission published

a document-proposal with
amendments to the Fourth EU Direc-
tive on the prevention of the use of the
financial system for money laundering
or terrorism financing purposes!, known
as 4AML. These amendments became
a continuation of the February statement
of the European Commission that even
more severe restrictions are required
for an effective fight against terrorism
financing.

In addition to the steps aimed
directly at combating terrorism financ-
ing, measures to increase the level of
transparency to prevent money launder-
ing and tax evasion were also proposed.
Among such proposals is the provision
of full public access to the registers of
the beneficial ownership of companies
and trusts associated with the business.
Information about all the other trusts,
according to the proposal of the Euro-
pean Commission, should be included
in national registers.

On December 6, 2016, the European
Council adopted a directive, which pro-

vides tax authorities access to informa-

tion (including about the beneficial own-

ership of companies), which is available
to authorities responsible for anti-money
laundering. This will allow tax authori-
ties to obtain access to such information
at monitoring the proper implementation
of the rules on the automatic exchange
of tax information.

The directive will apply from
January 1, 2018. It is one of the measures
adopted by the European Commission
in July 2016 after the disclosure of Pana-
ma archives in April the same year.

The amendments are aimed at
implementing the EU Action Plan on
strengthening measures against terror-
ism financing. Changes to the Fourth EU
Directive are introduced in part of:

1. The use of measures for enhanced
inspection of customers and in-
depth monitoring of customers’
transactions from “high-risk third
countries”, as well as the respon-
sibilities of the EU Member States
to fix on the legislative level a list
of such measures, subject to their
maximum harmonization (however,

1. The Directive (EU) N22015/849 of the European Parliament and of the EU Council on the prevention of the use of the finan-
cial system for the purpose of money laundering or terrorist financing, on amendment of Regulation (EU) 648/2012 of the
European Parliament and the EU Council on the abolition of the Directive 2005/60/EU of the European Parliament and the EU

Council and Directive 2006/70/EU of the European Commission.
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the European Commission points
that, in respect of customers outside
the jurisdictions included in the

list of high-risk third countries, the
enhanced customer due diligence
should be applied, but not penalties
or restrictions in the form of termi-
nation of business relations).

Extension of provisions of the Fourth
Directive on the “virtual platform”
for the exchange of virtual curren-
cies.

In respect of prepaid financial in-
struments issued in the EU Member
States:

 reduction of the threshold value
for the purposes of identification
of the purchaser from EUR 250
to EUR 150;

« strengthening requirements for
information reliability confirma-
tion of such customers;

» a ban on the use of prepaid finan-
cial instruments for the imple-
mentation of anonymous transac-
tions on the Internet.

Introduction of the banks’ obliga-
tions to refuse to make payments
with the use of anonymous prepaid
financial instruments issued in the
countries outside the EU, the regime
of anti-money laundering or ter-
rorism financing, which is not very
reliable.

Ensuring public access to certain
essential information about the ben-
eficial owners of legal entities and
trusts (except for “family”).

Extension of powers of financial
intelligence units in the part of re-
quests for information from financial
institutions in order to strengthen
the exchange of information between
financial intelligence units for the
detection of financial flows related

to terrorism.

Provision to financial intelligence
units of quick access to information
about the owners of the accounts
through centralized registries and
electronic data retrieval systems
(these mechanisms will enable

to identify all the accounts of a cer-
tain person in all banks of EU mem-
ber countries).

In addition, the European Commis-

sion has informed about the beginning
of work on the supra-national assess-
ment of money laundering and terrorism
financing risks, as a result of which the
new proposals for the improvement of na-
tional legislation and practices in “anti-
legalization” field to reduce the identified
risks of money laundering or terrorism
financing will be prepared.

The following problems, which are to

be solved in the future, should be noted:

1.

Basic information about the registra-
tion of the company in some coun-
tries is not always sufficiently precise
and available.

Requirements for reliability screen-
ing of customers are usually well
performed by banks, but the case

is worse with other providers of
financial services. This problem

is compounded by the fact that their
activities are much more difficult

to control than that of the banking
sector.

Information about shareholders
and members of the company is
not always accurate and up to date,
as companies collect information,
but do not verify it.

At the same time, companies are
often not subject to any sanc-
tions for failure to comply with the
requirements for the storage of ac-
curate and relevant information.

Another obstacle to the exchange

of information is the laws on data
protection and privacy. They often
prevent the competent authori-

ties from obtaining timely access

to adequate, accurate and current
information on beneficial ownership.
For example, even on the national
level, the tax authorities are often
unable to share information with law
enforcement agencies. And in the
context of information exchange at
the international level these prob-
lems are only compounded.

Even if the exchange of information
on beneficial ownership is carried
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out in a timely manner (within the

country or with foreign competent

authorities), such exchange does not
really matter, if the information is
not accurate and current.

In the background of the movement
of automatic tax information exchange
in Europe, the European banks continue
tightening, and offshore companies have
come under their impact. The first tight-
ening began with the simple requirement
“to confirm a beneficiary”, which, in fact,
meant to provide additional documen-
tation of income of a person who will
manage the bank account. Now banks
massively refuse to service offshore com-
panies, offering beneficiaries to change
the jurisdiction or close the account
within 30-40 days.

A harsh change in the rhetoric began
in spring of 2016, when the Baltic and
Cypriot banks began to demand the
provision by customers of their financial
statements at the opening of corporate
accounts (or from the existing corporate
customers). Thus, any privacy began to
evaporate before our eyes, putting a lot
of freedom-loving customers in a dif-
ficult position. Let me remind you that
the absence of such requirements was
an advantage of working in an offshore
jurisdiction.

An additional difficulty was the fact
that the banks have no uniform system
of requirements for the compilation of
financial statements. Thus, a number of
banks request the provision of financial
statements in accordance with the stan-
dards of internal management accounts,
other banks at the same time require to
prepare statements in accordance with
IFRS standards.

A number of legislative changes have
caused new requirements. For example,
in Latvia, paragraph 31.7 “Regulatory
Rules for In-depth Screening of the

Customer” of the Latvian Financial and
Capital Market Commission stated that
the lack of accountability is one of the
signs that such customer imposes a risk
for the bank. In Cyprus, national legisla-
tion amended namely paragraph 76A of
AML Directive on the fact that the bank
may require reports from its customers.

Banks will not stop on the require-
ments for the reporting provision, and,
apparently, this field of business will
change.

As for Russia’s participation in the
struggle, in 2018 a new round of FATF
inspections (Financial Action Task Force)
will be held in our country. The organi-
zation that monitors that the countries
limit financing of terrorism and money
laundering, will start the 4th stage, in the
course of which it shall determine how
effective “anti-money laundering” laws
are.

At the end of 2018, BRICS countries
(including Russia) will be again in the
focus of the FATF group.

FATF plans to analyze dozens of
parameters, such as the exchange and
coordination with financial intelligence
services of third countries, or the avail-
ability of information about the beneficial
owners. Each point is calculated and
checked for effectiveness.

Until 2018, Russia and BRICS
partners have time to prepare. Officials
expect that the introduced changes, as
well as those planned in the near future,
will help. Alternatively, the introduction
of criminal liability for the executives of
banks, which are almost always aware
of everything that happens in the bank
when dealing with customers, is planned.
Another area of hope is the exchange of
information with foreign counterparts
(in particular, under the OECD standard,
which is planned in the Russian Federa-
tion since 2018).
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he supervisory authorities are

paying more attention to the

practical application of the concept
of the actual income recipient. Every-
one has heard the recent cases against
such companies as “Northern Kuzbass”
(A27-7455/2010), “Naryanmarneftegas”
(A40-1164/2011), “Oriflame Cosmetics”
(A40-138879/2014), etc.

In 2016, one of the most notorious
cases was the case of “Severstal”, JSC
(A13-5850/2014), on which the basic deci-
sion was made by the Arbitration Court
of the Moscow District on March 15, 2016
(the final point was put by the Supreme
Court of the Russian Federation on
05.08.2016, denying to transfer the case
for consideration to the Judicial Board
on Economic Disputes).

In this article, we propose to consider
the essence of the case and have a look
at the main arguments of the courts and
the supervisory authority.

Briefly about the concept of actual
income recipient: in accordance with the
tax legislation of the Russian Federation,
if an international agreement, containing
provisions relating to taxation and fees,
establishes other rules and regulations
than those stipulated by the Tax Code,

the rules and regulations of international
agreements shall apply'.

However, if the international agree-
ment of the Russian Federation on
taxation provides for reduced tax rates
or exemption from taxation in respect
of income from sources in the Russian
Federation for foreign persons having
beneficial right to the income, in order
to implement this international agree-
ment, the foreign person shall not be
recognized as the beneficial owner of
such income. If the foreign person has
limited powers in relation to disposal
of this income, exercises in respect of
the said income intermediary func-
tions in the interests of another person,
without performing any other functions
and without incurring any risks, either
directly or indirectly paying such income
(fully or partially) to the other person
who at the direct receipt of such income
from sources in the Russian Federation
would not be entitled to the use of the
provisions of the international agreement
of the Russian Federation on taxation
specified in this paragraph?.

Thus, the company applying pref-
erential taxation provided by an inter-
national agreement shall be ready to

1. Paragraph 1 Article 7 of the Tax Code of the Russian Federation.
2. Paragraph 3 Article 7 of the Tax Code of the Russian Federation.
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confirm and prove that it is the actual
income recipient.

That is, first of all, it has a real pres-
ence (Real Substance) and, secondly, it
carries out real economic activity (trans-
actions made by it have a real economic/
business purpose).

The core of a subject: singularity
of this case is in the fact that the tax
authority has unraveled non-classical
conduit scheme for the payment of pas-
sive income abroad (dividends, interest,
royalties).

This time, multi-corporate proce-
dures aimed at restructuring the owner-
ship of a large Russian mining holding
company (“Severstal”) were under the
close attention of supervising bodies.

In particular, the Russian company,
being one of the shareholders of “Sev-
erstal”, used shares of “Severstal” as
a contribution to the share capital of its
subsidiary companies in Cyprus. That
is, in turn, did the same by transferring
the shares of “Severstal” to their Cypriot
“daughters”, in which the second share-
holder (having the right to corporate
management) is a foreign company with
a registration office in the BVI, affiliated
with the Russian company.

The basis of the decision of the tax
authority (and subsequently the Court)
is the argument that the Russian com-
pany by performing a series of consecu-
tive actions on introduction of the shares
of “Severstal” to the authorized capital
of subsidiary Cypriot companies actu-
ally made a free transfer of these shares
to the address of companies registered
in the BVI.

Thus, the transactions on property
contribution (shares of “Severstal”) were
deemed null and void by the court (due
to their sham nature) and rules for the
transfer of property without any com-
pensation of the Russian company to the
address of a foreign company that does
not have a permanent establishment
in Russia were applied to legal relations
between the parties.

The main arguments of the tax au-
thority in the case were:

« Interconnection of all participants
of the performed transactions;

38

e Multistage transactions;
» Transit nature of transactions;

» No business economic goal of the
Russian company for transfer shares.

The availability of the abovemen-
tioned circumstances taken together
allowed the tax authorities to conclude
that the actual recipient of income from
sources in the Russian Federation (in the
form of shares in the Russian company)
was not a Cypriot company, but compa-
nies registered in the BVI.

Because of this, the Russian company
paying income (transferring shares) had
to calculate and withhold tax at source
at the rate of 20% (guided by art. 309-310
of the Tax Code of the RF).

Schematic chain of transactions
made by the company is given in the
diagram below (Fig. 1).

Notable is the fact that the courts
of all instances (from the Moscow Arbi-
tration Court to the Supreme Court of the
Russian Federation) supported the posi-
tion of the tax authority without leaving
the taxpayer even the slightest chance
of success.

This case along with other simi-
lar cases (which every year becomes
more and more) is a kind of reflector
and reflects current trends and attitude
of regulatory authorities in relation to
the schemes of tax optimization, aimed
at the use of legal business structures for
the purpose of the application of privi-
leges and preferences of international
tax planning, as well as in relation to the
withdrawal of the Russian capital abroad.
Now, this state’s position in the current
political and economic environment is
aregularity rather than an unexpected
manifestation.

Findings

Despite the fact that the institution

of “the actual income recipient” in the
Tax Code of the Russian Federation was
introduced only in 2015, international
agreements on the avoidance of double
taxation previously provided for the
possibility of using the advantages of
agreements on the avoidance of double
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taxation (including preferential rates)
only in respect of persons:

« Having beneficial right to such in-
come (interest, dividends, royalties);

» The main objective or one of the
main objectives of the establishment
or existence of which was not receiv-
ing benefits under the agreement.

The concept of an actual income
recipient has been around for quite some

time and has been used successfully in
other countries (for example, in Switzer-
land, Austria, Germany, the Netherlands,
etc.).

In this regard, you cannot blame the
regulatory authorities, courts and our
lawmakers that they “invented” some-
thing new, trying to complicate the life
of the taxpayers by refusing in some
cases to apply exemptions or preferences
with only one purpose — to replenish
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Fig. 1

the budget with new taxes. They just paid
attention to the method of applying tax
treaties preferences behind time, giving
the way to tread the thorny path to their
foreign colleagues.

So, all Russian companies engaged
in financial transactions with foreign
counterparties, using tax treaties benefits
should be prepared for close attention
from the inspection bodies. Key points
on which the auditors focus in such cases
and the arguments on which they base
their arguments are reflected in court
documents in similar cases. Therefore,
in order to minimize these risks at least

some way, we advise to review them and
not to repeat similar mistakes.

In addition, in order to minimize
the risks discussed it seems appropriate
to comply with the requirements neces-
sary for recognition of the beneficial
owner of income of a foreign company,
serving as the counterparty of the Rus-
sian company. These recommendations,
of course, cannot be considered exhaus-
tive and completely eliminating this
risk. However, their implementation
is a mandatory rule, non-compliance with
which definitely jeopardizes the specified
transactions.
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? When and with which countries will the information
exchange begin? Which information will be disclosed?

Roman Moskovskykh
Junior Lawyer

[N

- Tax and Legal Practice
k’ Korpus Prava (Russia)
<0

OECD Convention on Mutual Administrative Assistance in Tax Mat-
ters, which was ratified by the Russian Federation on November 4, 2014
and came into force from July 1, 2015, contains provisions allowing the
parties automatically exchange information, supposedly important

for administration and assurance of compliance with the tax law and
regulated by the Convention.

However, in accordance with the Convention such automatic
exchange requires execution of a separate agreement between compe-
tent authorities of the parties. Multilateral Agreement of Competent
Authorities on Automatic Financial Information Exchange constitutes
such agreement.

Currently, the Ministry of Finance jointly with other official struc-
tures carries out adjustment of the Russian law to the innovations.

Provisions of the Convention apply to administrative assistance
for tax periods starting from January 1, 2016.

In the performance of obligations under the Convention, accession
to the Multilateral Agreement is planned starting from 2018. How-
ever, in 2018 information exchange shall be carried out both in respect
of 2017 tax period.

It should be noted that provisions of the Convention can be applied
in respect of earlier tax periods subject to the corresponding agree-
ment executed between the exchanging countries. In particular, a tax
authority informs that it has received from the competent authority
of the Cayman Islands an approval of readiness to perform informa-
tion exchange with the Russian FTS for the tax periods starting from
January 1, 2012, both in respect of administrative assistance and tax
matters.

Categories of taxes subject to the Convention:

 personal income tax, corporate income tax;
e corporate property tax;
 value added tax;

» excise duties;
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e transport tax;

» other taxes.

The Convention is also applied from the moment of their institu-
tion to all identical or substantially similar taxes, which are introduced
in the Contracting State after the Convention came into force.

Irina Otrokhova
Lawyer

Corporate services
Korpus Prava (Cyprus)

FATCA is the US law on the taxation of foreign accounts (Foreign Ac-
count Tax Compliance Act), which came into force in 2014. In accor-
dance with FATCA, all foreign financial institutions regardless of the
country of their registration and type of activity undertake to identify
among their clients US taxpayers and inform the US Tax Service about
them.

CRS (common reporting standard) is a document issued by the
OECD within the implementation of the BEPS (Base Erosion and
Profit Shifting) plan, which determines general rules of international
automatic information exchange. The states, which signed agree-
ments on automatic tax information exchange, will begin the exchange
in 2017 and 2018.

It should be noted that FATCA and the CRS have quite a lot of com-
mon provisions. CRS authors have adopted most of the used terminol-
ogy from FATCA. Thus, for example, definition of financial institu-
tions entrusted with the obligation for collection and delivery of tax
information is absolutely identical. Definitions of active and passive
financial institutions and controlling parties and many other are also
duplicated. Definition of passive income under FATCA was borrowed
from the US law, and definition of passive income contained in the note
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to the CRS actually duplicates it. Mechanisms for tax information col-
lection and exchange are also similar.

However, the essence of regulation and application consequences
differ greatly. FATCA law is aimed only at collection of information
about US taxpayers, that is a financial institution, which collected ex-
haustive information about clients, will submit information only about
US taxpayers as this regulation does not apply to other taxpayers. The
CRS in its turn contains a requirement on global tax information ex-
change. Financial institutions of all states, which signed the CRS, in-
cluding the Russian Federation, all EU countries and more, undertake
to collect information about their clients, including their tax residency
jurisdiction, which would be submitted to applicable tax authorities,
whereupon tax authorities can inspect transactions of such clients
for compliance with the tax law.

Summarizing the above, it may be concluded that regulation pro-
vided by the CRS directly affects tax residents of the Russian Federa-
tion, while FATCA affects only US taxpayers.

Which party is considered a disclosing party under
the CRS? Do brokers, funds and corporate providers
disclose information?

Anna Senchenko
Leading Lawyer

Tax and Legal Practice
Korpus Prava (Russia)

The draft law specifies the following list of organizations obliged
to disclose information under the CRS:

« credit organization;
« insurer carrying out activity for voluntary life insurance;

 professional participant of the securities market carrying out
brokerage and (or) securities management, and (or) depositary
activity;
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trustee under the property trust agreement;
non-governmental pension fund;
joint stock investment fund,;

management company of the investment fund, unit investment
fund and non-governmental pension fund;

clearing organization;
general partner in the investment partnership;

other organization or structure with no corporate status, which
within its activity accepts from its clients monetary funds or other
property for keeping, management, investment and (or) perfor-
mance of other transactions to the benefit of the client or directly
or indirectly at the client’s cost.

Thus, brokers and separate types of funds are obliged to disclose

information under the CRS, and no such obligation is specified in re-
spect of administrative providers.

Which consequences does information disclosure imply
for a taxpayer? What will tax authorities do with this
information?

Irina Kocherginskaya
Managing Director

Tax and Legal Practice
Korpus Prava

Automatic information exchange suggests automatic transfer of cer-
tain information from the disclosing party of a foreign state to Russian
authorities. Then the authorities will work with such information in
ordinary course using administration measures and methods set forth
in the national law of the Russian Federation.

Start of the automatic exchange does not mean that at once tax

inspections, additional charges, automatic charge of penalties or col-
lection write-off will begin in respect of all taxpayers, for which infor-
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mation is disclosed. Nothing of the kind is suggested. Amendments in
the Tax Code, which would have allowed tax authorities perform such
actions, were not introduced. As a result of automatic exchange, con-
trolling bodies will have an opportunity to obtain during their regular
activity information about accounts opened by Russian taxpayers in
foreign banks, and also about foreign companies, which beneficiaries
are Russian taxpayers without any additional request, which would
allow tax authorities increase collection of taxes on personal income
in form of retained profit of controlled foreign companies, and also

on other income accumulated on foreign accounts.

Therefore, it is important to understand that for a Russian tax-
payer nothing changes in terms of measures and procedures of tax
control, tax authorities just have an additional easily accessible source
of information. Facing the upcoming information disclosure, it is likely
that the first risk group, which may suffer from transfer to the auto-
matic exchange, will include taxpayers, which de-facto have accounts
in foreign banks or controlled foreign companies, but failed to notify
of them, because it is easy to adjust automatic electronic indication
of such disparities in respect of such taxpayers. Close attention is
expected to them, first of all. Other taxpayers can wait for inspection
in the ordinary mode.

If clients managed to close all accounts and companies
by the end of 2016, will it save them from the claims
° of tax authorities?

Artem Paleev
Managing Partner
Korpus Prava

It is, probably, the most popular question of 2016: if we close all ac-
counts prior the start of the automatic exchange, will there be any
tax claims against us? Unfortunately, it’s not that simple.

If a taxpayer closed all accounts and foreign companies before
January 1, 2017, information about them, obviously, will not get into
the automatic exchange, which actually applies to data relevant as
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of January 1, 2017. But it does not mean that access to information
about those accounts or companies existing before 2017 will be closed.
In fact, fishing expedition still exists and any information required for
authorities may be requested under old and well established proce-
dures approved by tax agreements or agreements on assistance in civil
and criminal cases. Of course, for authorities it will be much harder

to collect such information in comparison to its receipt through the
automatic exchange because there are a lot of different “ifs” arising

at sending individual request. But harder does not mean impossible.
That is why all taxpayers should understand that by closing accounts
and companies before 2017 they have just covered the big brother’s
eye, but they haven’t closed it completely. The only thing that can save
taxpayers from claims of tax authorities is the expiry of the limitation
period, which equals 3 years for tax offences and 2 years for currency
offences. Within the limitation period risks remain.

disclosed information? Will information on company
° beneficiaries be disclosed, if a company has no open
account?

? Are there any plans for the extension of the list of

Yana Karausheva

Junior Lawyer

Tax and Legal Practice
Korpus Prava (Russia)

ment have been elaborating methods of reaching tax transparency,
and it currently has the Standard on Automatic Exchange of Informa-
tion (AEOI). The purpose of this Standard is to create intergovern-
mental “network” on multilateral tax information exchange in order
to overcome abusive practices of tax evasion. 101 states have already
implemented the Standard in the national law, and Russia signed the
agreement on the automatic exchange in May last year. The trend for
more “transparency” and accessibility of tax information is obvious.
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tension of the list of disclosed information elaborated yet, but such
ideas, one can say, “are in the air”.

Of course, if a company has no open account, it is less exposed to
risks related to the global disclosure of information. However, if there
is a trust agreement executed between a beneficiary owner of the com-
pany and its shareholders, in certain circumstances the trust structure
may be deemed a financial institution, which should submit statements
on controlling parties under the Standard on AEOI. A trust can be rec-
ognized as a financial institution in cases, when the source of majority
of its income is income from investments or financial assets trading or
when a trust is placed under the management of another party recog-
nized as a financial institution. Under the Standard on AEOI financial
assets include securities, shares in a joint enterprise, swaps, insurance
contracts and a number of other assets. That is why absence of an ac-
count opened in a financial institution does not completely protect the
company from the perspective of total transparency.

Will information on brokerage accounts and assets
on brokerage accounts be disclosed?

Tatjana Frolova
Leading Lawyer
Korpus Prava Private Wealth

Within the automatic information exchange, competent authorities
of participating jurisdictions will receive from financial institutions
of their country information about accounts of individuals and legal
entities — residents of other countries — parties to multilateral agree-
ment of competent authorities.

Accountable financial institutions include any financial institu-
tions, first of all, banks, but also brokers, depositaries, insurance
and other companies.
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Accordingly, within the automatic information exchange, tax
authorities of the Russian Federation will receive data on brokerage
accounts of Russian tax residents.

If clients managed to close all accounts by the end of
2016, where should they transfer monetary funds from
closed accounts? Which risks they should watch for?

Aleksey Oskin

Deputy Managing Director
Tax and Legal Practice
Korpus Prava

Closing of undeclared foreign accounts by the end of 2016 with

no doubt significantly decreases the risk of disclosure of informa-
tion about such accounts within the automatic information exchange
in 2018 (since within the exchange, data will be disclosed on accounts
open as of 01.01.2017).

However, if there is cash balance on the account, the question
arises — where to transfer monetary funds before its closing? If the
amount is modest and the bank is ready to give monetary funds out
in cash, the question drops. Otherwise, the client, in fact, has the only
option: transfer monetary funds to his/her account in the Russian bank
(or to duly declared foreign account). But in this case the client should
be ready to the occurrence of the following risks (due to the fact that
tax authorities will obtain information on the performed transaction
and on the undeclared account):

1. The risk of being held liable for failure to notify of the opening
of an account.

2. The risk of being held liable for failure to submit statement on
the cash flow on the account.

3. The risk of being held liable for unlawful currency transactions
on the foreign account.
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