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Dear readers,
We are glad to welcome you in the pages of the winter edition 
of “Korpus Prava.Analytics”, which is traditionally dedicated to topical issues 
of the new year.

This new year has brought up a number of new issues, particularly in the sphere 
of taxation.OurauditorSvetlanaSviridenkovacoversinherarticlethoseamendments,
which apply to the majority of legal entities and individuals of the Russian Federation. 

Inrecentyears,theissueofforeignexchangelegislationhasalwaysbeenthefocal
pointofdiscussions.Thus,bytheendof2017,theStateDumareceivedthedraftlaw
OnAmendmentstotheFederalLawonForeignExchangeRegulation,whichbecame
effective from January 1, 2018. This event became a long-awaited present to thousands 
of Russian citizens residing abroad. The lawyer of Korpus Prava Private Wealth Tatiana 
Frolova gives in her article a detailed review of all new introductions to the foreign 
exchangeregulation.

We traditionally follow not only the legislation of the Russian Federation, but also 
the oneofothercountries.ThisissuecoversthelatestnewsontheU.S.taxlegislation.

2017isoftencalledthelastyearoftaxschemes.Havingreviewedallthelatestchanges,
ourspecialistshaveagreedwiththisstatement.Giventhetendencyoftaxcontrol
strengthening,taxschemesshouldbeavoided.However,itdoesnotprohibittaxpayers
fromapplyingspecialtaxtreatmentsandtaxbenefits.Thisissuecoversallsignificant
changes,whichwillinfluencebusinessactivitiesin2018,andprovidesrecommenda-
tions on business practices.

Wehopethesematerialswillbereallybeneficialtoyourbusiness.Wealwayswelcome
yourfeedbackandcomments.HappyandprosperousNewYear!

Artem Paleev
Managing Partner 
Korpus Prava

INTRODUCTION
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TheYellowHoundBrought 
SomethingRound!

TheNewYearbroughtnumerouschanges,particularlyin tax-
ation.Changeswereintroducedtovariouschaptersof the
TaxCodeoftheRussianFederation,i.e.CorporateProfit
Tax,PersonalIncomeTax,SimplifiedTaxSystem,Insurance
Premium,PropertyTaxandmanyothers.

This article will cover those amendments that apply 
to themajorityoflegalentitiesandindividualsintheRussian
Federation.

AllQuietontheWesternFront?!?

After amendments to the administrative code of the Rus-
sianFederationwereintroducedspecifyingthatanyfine
for an illegalforeignexchangetransactionequalstothe
amountof thistransaction,manyfellowcitizens,particularly
the ones living abroad, were put under threat of losing all 
theirbankassets.

It’sBettertoAvoidBigTroubles 
ThanEnjoySmallBenefits

Thetaxadvantageisdefinedasthereductionofthetaxbur-
denduetotaxbasereductions,grantedtaxdeductions,tax
benefits,applicationoflowertaxrates,andthegrantedright
fortaxrefund(credit)ortaxreimbursementfromthebudget.

PracticalApplicationofSectionV.I
oftheTaxCodeoftheRussian 
Federation: 2017 in Review

In 2015 and 2016, several cases based on pricing regulation 
norms were already heard by arbitration courts, however, they 
mainlycoveredeitherrightsoflocaltaxauthoritiestoapply
provisionsoftransferlegislationwhenprovingunjustifiedtax
advantages,orconditionsofqualifyingpartiesasinterdepen-
dent.

StrengtheningofTaxControl

2017wasabundantwithconceptualapproachestotaxcontrol
developedbytaxauthoritiesbothforapplicableapproaches
(methods)andfortheintroductionofexecutionlimits 
to taxpayers’rightstoapplymethodsoftaxsaving.

CriminalLiabilityforCrimes 
intheSphereofBusiness 
andOtherEconomicActivities

Underthecurrentlegislation,anycrimeispunishedwiththe
criminalliability.However,crimesposedifferentlevelsof
danger to the community, e. g. some crimes endanger lives 
and well-being,andtheirconsequencesareoftenimpossible
to compensate, while others endanger state economic inter-
estsandassets,anddamagesimposedtherebymaybe com-
pensated.

OneforAllandAllforOne:Explana-
toryStatementsoftheSupremeCourt
ontheMattersofSubsidiaryLiability
ofPeoplewithSignificantControl

Attheendofthepassing2017year,theSupremeCourtofthe
Russian Federation held a plenary session and adopted Reso-
lutionoftheSupremeCourtoftheRussianFederationPlenum
No.53datedDecember21,2017onthemattersofsubsidiary
liabilityforpeoplewithsignificantcontroloverthedebtor
uponbankruptcy.

Let’sSeetheColourofYourMoney!

Fast development of the Armed Forces of the Russian Federa-
tion in recent years would have been impossible without 
thesystematicrenewaloftheexistingoutdatedequipment,
which,inturn,requiredmulti-millionstatebudgetinjec-
tions as part of the Armaments 2020 priority procurement 
program. 

RateReductionandDeduction 
Cutdown:theMostSignificant 
ChangesintheU.S.TaxLegislation
IntroducedattheEndof2017

OnDecember20,2017,CongresspassedtheTaxCutsandJobs
Actof2017(TCJA),andPresidentTrumpshortlythereafter
signed it. This law, most of which will become effective as 
soonasJanuary1,2018,dramaticallychangesthetaxenvi-
ronmentoftheUnitedStates.Newfinancialplanningstrate-
gies will emerge in the coming months and years.
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TheNewYearbroughtnumerous
changes,particularlyintaxa-
tion. Changes were introduced to 

variouschaptersoftheTaxCodeofthe
RussianFederation,i.e.CorporateProfit
Tax,PersonalIncomeTax,SimplifiedTax
System,InsurancePremium,Property
Taxandmanyothers.

This article will cover those amend-
ments that apply to the majority of legal 
entities and individuals in the Russian 
Federation. 

Reintroduction of the 
personal property tax 
AccordingtoArticle381.1whichwasadd-
edtoChapter30oftheTaxCodeofthe
Russian Federation, the corporate prop-
ertytaxprivilegeapplyingtoimmovable
propertyacquiredafterJanuary1,2013
shall remain valid in 2018 provided such 
resolution is made on the regional level. 

Clause3.3wasaddedtoChapter380
oftheTaxCodeoftheRussianFedera-
tion,whichstatesthattaxratesdeter-
mined by constituent entities of the Rus-
sianFederationregardingnontax-free
immovablepropertyshallnotexceed
1.1% in 2018. 

Regions shall determine for 2018 
the availabilityoftaxprivilegesaswellas
the taxrateincaseoftheirabsence.

Thetaxrateof0%hasbeendeter-
mined for Moscow and Moscow Region 
for the period from 2018 to 2020 regard-
ingimmovablepropertyrecordedasfixed
assetssinceJanuary1,2013,withknown
exceptions.

Given the estimation of the top rate 
intheTaxCodeoftheRussianFederation
solelyfor2018,itislikelytoberevisedfor
2019 and further years.

Children first!
Since2018,thelegislationhasintroduced
newbirth(adoption)allowancesforthe
firstandthesecondchildforfamilies
withanaverageincomenotexceeding
1.5-multiple of the minimum living wage 
set out for the constituent entity of the 
Russian Federation. Families are subject 
to monthly allowances upon the birth 
(adoption)ofachildafterJanuary1,2018.

Monthly allowances for the birth 
(adoption)ofthefirstorthesecondchild
are estimated at the level of the living 
wage for children set out for the con-
stituent entity of the Russian Federation 
underFederalLaw134-ФЗOntheLining
Wage of the Russian Federation dated 
October24,1997forthesecondquarter
of the year preceding the year of applica-
tion for the said allowances.

THE YELLOW HOUND 
BROUGHT SOMETHING 
ROUND!

BENEFIT

REPORT

INSURANCE

VAT

DEDUCTION

INTEREST

READJUSTMENT

Svetlana Sviridenkova
Auditor

Audit Practice
Korpus Prava (Russia)
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The living wage for children in Russia 
equalsabout10thousandroubles.

Moreover, in February 2018, birth 
allowances shall be adjusted according 
to 1.032index.

In 2018, the allowances shall be as 
shown below.

Since2018,thereadjustmentof
child-relatedallowancesshalltakeplace
on annual basis as of February 1.

Tax exemption for 
individuals and sole 
proprietors
OnDecember28,2017,Presidentofthe
Russian Federation signed the draft law 
whichprovidesfortaxauthoritiesto
charge off individuals’ arrears in trans-
portationtax,personalpropertytax,land
tax,arisingasofJanuary1,2015,andfine
debts imposed for the said arrears.

Moreover, debts of sole proprietors in 
pro se insurance premiums accrued be-
fore January 1, 2017 shall be charged off. 

Thetaxauthorityshallmakea
resolution on the debt charge-off based 
on the debt data of individuals and sole 
proprietors. 

TheFederalTaxServicehasalways
beentheadministratorforpersonaltax
debts, but it’s been only last year that 
non-budgetary funds transferred data on 
insurancepremiumstotheFederalTax
Service.Meanwhile,thedatatransfer
on incurred and paid insurance premi-
ums(particularlyonlegalentities)was
performedincorrectly.Numerouslong
paid debts were disclosed, and data on 
payments and on 2016 returns were lost 
in the process.

Given last year precedents of incor-
rect data registration on insurance pay-

ments, sole proprietors with debts shall 
checkwiththeirtaxauthoritiesinadvance
in order to fully charge off their debt.

No interest? Here you go! 
SinceJune1,2018,unlessaloanagree-
ment directly states that a loan is inter-
est-free, interest is charged at the current 
keyrateoftheBankofRussiaas ofthe
interest period.

The said provisions were added 
to Article 809 of the Civil Code of the 
RussianFederation.Nowtheabsence
of interestmentioningintheagreement
doesnotqualifyitasareasonfornot
charging it.

A special warning has also been 
introduced regarding interest overesti-
mation for legal entity lenders that do not 
provide consumer loans on a professional 
basis. The amount of loan interest under 
a loan agreement between individuals 
or alegalentityandanindividual,which
twiceormoretimesexceedsthestandard
interest charged in similar cases, and 
therefore, is too burdensome for a debtor, 
may be cut by the court order down to 
the interestamountchargeableincom-
parable circumstances.

Additional insurance 
premium deferrals for sole 
proprietors
Additional insurance premiums on com-
pulsory pension insurance shall be paid 
by sole proprietors in case their annual 
incomeexceeds300,000roublesatthe
rate1%oftheexcessamount.

Earlier,theduedateforadditional
premium payments was set until April 1 
of the year following the reporting pe-

riod. From additional premium payments 
for 2017 the due date is set until July 1, 
2018.

The said changes do not provide 
more time to calculate the amount, as the 
duedatefortaxfilingunderthesimpli-
fiedtaxsystem(themostcommontax
systemamongsoleproprietors)isstill
April30.Thesaidprovisionshallsolely
provide deferrals for insurance premium 
payments based on the actual income 
received.

Be careful when filing in  
‘Calculation of insurance 
premium’
TheFederalTaxServicecontinuesto
stiffenthefillingprocedureforthecalcu-
lation of insurance premium and sanc-
tionsforitsviolation.Onceagain,payers
ofinsurancepremiumwillhavetofilea
new form for 2017.

Theduefilingdateofthecalcula-
tion of insurance premium shall remain 
unchanged,i.e.untilJanuary30,2018.

Taxauthoritiesshallnotacceptthe
calculation of insurance premium, if they 
reveal discrepancies between section 1 
(consolidateddataonaccruals)andsec-
tion3(personalizeddata).

Lastyeartaxauthoritiesaccepted
calculations of insurance premium with 
the said discrepancies and demanded to 
filearevisedcalculation.In2018,such
discrepancies will serve as a reason for 
refusal and penalty charging, unless a 
payerofinsurancepremiumfilesthecor-
rect calculation in due time.

Inadditiontothat,themaximum
amount of personal income chargeable at 
the standard rate in 2018 shall amount to: 

• 815,000 roubles for insurance pre-
mium on social security;

• 1,021,000 roubles for insurance 
premium on compulsory pension 
insurance.

Maximumlimitsforinsurancepre-
mium on compulsory medical insurance 
have not been determined yet.

Personal financial benefit: 
income or not?
TheTaxCodewasamendedregarding
taxburdensonpersonalincomeinthe
formoffinancialbenefitsfrominterest
savings.

SinceJanuary1,2018,taxesonfinan-
cialbenefitsfrominterestsavingsshall
be charged only in cases:

• the income is received from an af-
filiatedcompany(soleproprietor)
or an employer;

• theincomeisintheformofafinan-
cial aid or reciprocal performance 
of obligationstoanindividual;

Moreover, since January 1, 2018, 
if thecompanyremitstheindividual
of thedebt,he/sheacquirestheincome
(financialbenefit)intheformofthe
remitted debt, provided the company 
is affiliatedwiththeindividual.

Ifthereisnoevidenceofaffiliation,
there is no income chargeable with the 
personalincometax.

VAT: separate without 
limits 
Upuntilthenewyear,theobligation
of separate accounting was imposed 
on thosetaxpayerswhichoperating
VAT-freeexpensesexceed5%ofthetotal
expenses.

Since2018,separateaccounting
is obligatoryforalltaxpayersperforming
eitherVATactivitiesorVAT-freeactivi-
ties. The rule of 5% shall be eliminated.

However,therighttoacceptVAT
deductionsontax-freeactivitieswithin
5% shall remain.

Thus, the said amendments compli-
cateaccounting,butdonotaggravatetax
burdens. 

Happy New Year and happy 
new report!
UntilMarch1,2018allemployershave
tofileanewSZV-STAZH(СЗВ-СТАЖ)
report to the Pension Fund of the Russian 
Federation on the pensionable service of 
its employees.

Type of allowance Amount, RUB

One-time birth allowance 

Minimum monthly child care allowance for the first child 

Minimum monthly child care allowance for the second 
child and further children

One-time allowance for early pregnancy registration

16,873.54

3,163.79 

6,327.57 

632.76
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InsurersfillinandfileSZV-STAZH
on all insured persons that are engaged 
in labour relations with the insurer or 
have entered into civil law contracts with 
itregardingworkperformance.

The report shall contain the data on 
all its employees, period of employment 
in the reporting period, grounds for pref-
erential service and other data.

Moreover, since January 1, 2018, new 
taxreturnformsontransportationand
landtaxesareintroduced.Thetaxreturn
onthelandtaxhasundergonenosignifi-
cant changes.

Thenewtaxreturnonthetranspor-
tationtaxshallcontainthefollowing
additional data:

• registration date of the vehicle;

• deregistration date of the vehicle;

• vehicle manufacture year;

• taxdeductioncode;

• taxdeductionamount(RUB).

Theduefilingdateoftaxreturns
ontransportationandlandtaxeshas
remained unchanged, i.e. until February 
1, 2018.

Korpus Prava Private Wealth

In 2014, as a result of longstanding cooperation with Private 
Banking subdivisions of leading private banks of Russia and 
Europe, we have created a team and launched a new activity 
on legal and tax support of individual clients. 

Private Wealth team works in close cooperation with experts 
on other activities in all offices of the company.

Such service is provided both on the project basis (support 
of transactions on acquisition or sale of assets, structuring 
of investments in Russia and abroad and other), and on the 
subscription basis.

Private Wealth activity includes legal and tax services 
in Russia and abroad:

• Family and Inheritance
• Land and Real Estate
• Private Yachts and Planes
• Investments Structuring 
• Bank Accounts and International Transactions
• Tax Planning
• Tax Returns
• Trusts and Funds
• Residence Permit and Citizenship in EU Countries
• Family Office Support
• Assets Protection

Legal and Tax Support of Individual Clients

www.korpusprava.com

+7 495 644 31 23
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INDIVIDUALS

RULES

RESIDENTS

CITIZENS

DEPOSTS

183 DAYS

“LIGHT”

ALL QUIET ON THE 
WESTERN FRONT?!?

Theforeignexchangelegislationof
the Russian Federation has always 
been strict and imperative, but 

up until 2014 no one really cared about 
compliance with it. After amendments 
to theadministrativecodeoftheRussian
Federation were introduced specifying 
thatanyfineforanillegalforeignex-
changetransactionequalstotheamount
of this transaction, many fellow citizens, 
particularly the ones living abroad, were 
putunderthreatoflosingalltheirbank
assets.

The issue of reforming the foreign 
exchangelegislationwasdiscussednot
onlyintheRussianFederation.Upon
signing bilateral agreements as part of 
automatictaxdataexchange,certain
countriesnotedthatRussianforeignex-
change legislation was too strict in terms 
of sanctions for its violation.

In autumn, potential changes began 
to shape up, and by the end of the year 
theStateDumareceivedthedraftlaw
OnAmendmentstotheFederalLawon
ForeignExchangeRegulation.

Thekeyinterestoftheseamend-
ments was the status of the foreign 
exchangeresidentandtheexpandedlist
ofauthorizedforeignexchangetransac-
tions.

Thelegislatorhasliveduptoexpec-
tations. Prior to amendments, foreign 

exchangeresidentsoftheRussianFed-
eration were all citizens of the Russian 
Federation and foreign citizens perma-
nently residing in the Russian Federation 
withtheresidencepermit(oneyearand
more).Theexceptionswerecitizensof
the Russian Federation who continuously 
resided abroad for at least 1 year. The 
condition of continuity was breached as 
soon as the resident entered the territory 
of Russia even for one day. 

Pursuant to the introduced amend-
ments,foreignexchangeresidentsshall
be all citizens of the Russian Federation, 
however,certainexceptionsweremade
for citizens residing outside Russia for 
morethan183daysinacalendaryear.

Thus, citizens of the Russian Fed-
eration residing outside Russia for more 
than183daysinacalendaryearshallbe
exemptedfromtheobligationtofileno-
ticesonopeninganaccountatthebank
outside the Russian Federation, and they 
shall not report on the activity of such 
accounts.

Therefore,foreignexchangeresi-
denceinitssimplifiedformisdefinedby
therulesoftaxresidence.Citizensofthe
Russian Federation will be able to deter-
minetheircategoryofforeignexchange
residence only in the second half of the 
year, provided they resided abroad during 
thefirsthalfoftheyear.

ALL QUIET ON THE WESTERN FRONT?!?

Tatiana Frolova
Leading Lawyer

Korpus Prava Private Wealth
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In order to avoid any unpleasant 
surprises the legislator introduced the 
followingexception:ifaresidentindi-
vidualfailstofileanoticeonopening
anaccountandfailstofileareporton
theactivityoftheaccountatthebank
outside the Russian Federation, and his/
her period of stay outside Russia for the 
pastcalendaryearamountsto183days
and less, he/she shall: 

• notifytaxauthoritieswherehe/sheis
registeredonopening(closing,detail
changing)ofhis/herforeigncurrency
accounts(deposits)and/orRussian
currencyaccounts(deposits)atthe
banksoutsidetheRussianFederation
until June 1 of the calendar year fol-
lowing such past calendar year;

• filereportsontheactivityofac-
counts(deposits)atthebanksoutside
theRussianFederationtotaxau-
thorities where he/she is registered. 

An additional bonus for foreign 
exchangeresidentsresidingoutsidethe
RussianFederationformorethan183
daysiseliminationofforeignexchange
transactions made between such resi-
dents outside the Russian Federation 
from the list of banned transactions.

Therefore,theforeignexchange
legislation now includes two categories 
of residents:

• ordinaryforeignexchangeresidents,
i. e. citizens of the Russian Federation 
residing in Russia for most part of the 
year,

• ‘light’foreignexchangeresidents,
i. e. citizens of the Russian Federa-
tion,whowillnotqualifyastaxresi-
dents by the end of the calendar year.

However,oneshouldrememberthat
thelistofincomeforeignexchangeresi-
dents are allowed to get on their accounts 
atthebanksoutsidetheRussianFedera-
tion are identical for ordinary and ‘light’ 
residents.

The list of authorized transactions 
now includes two types of income allow-
able for foreign accounts. Thus, no viola-
tionoftheforeignexchangelegislation
shall ensue from depositing:

• monetary funds received by a resi-
dent individual from a non-resident 

after selling a vehicle owned by 
a residentindividualoutsidetheRus-
sian Federation by a resident indi-
vidual to a non-resident under a sale 
and purchase agreement;

• monetary funds received by a resi-
dent individual from a non-resident 
after selling real estate owned by 
a resident individual outside the 
Russian Federation by a resident 
individual to a non-resident under 
a realestatesaleandpurchaseagree-
ment, provided such real estate is 
registered(located)ontheterritory
ofaforeignОECDorFATFmember
country, and such country has joined 
the multilateral Agreement of Com-
petent Authorities on the Automatic 
ExchangeofFinancialInformation
dated 29.10.2014, or has entered into 
a different international agreement 
with the Russian Federation, which 
providesfortheautomaticexchange
offinancialinformation,andtheac-
count(deposit)ofaresidentindivid-
ualisopenedatthebanklocatedin
the territory of this foreign country.

THE NEw REVISED LAw 

SPECIFIES THAT RESIDENTS 

SHALL BE ENTITLED TO 

CREDIT THEIR FOREIGN 

ACCOUNTS (DEPOSITS) 

wITH THE FUNDS FROM 

THEIR ACCOUNTS (DE-

POSITS) AT AUTHORIZED 

BANkS OR OTHER FOREIGN 

ACCOUNTS  (DEPOSITS)

Besides,foreignexchangeresidents
areentitledtogettheamountsoftaxes
compensated by the competent authori-
ties of such resident’s countries of stay 
to theirforeignaccounts.

Nowforeignexchangeresidentsare
entitledtoconductforeignexchange
transactions using funds credited to for-
eignaccounts(deposits)withoutlimita-

tionspursuanttotheforeignexchange
legislation. Prior to amendments, it was 
applicable only to funds non-related to 
the property transfer or service provision 
in the territory of the Russian Federation. 

Thenewrevisedlawspecifiesthat
residents shall be entitled to credit their 
foreignaccounts(deposits)withthe
fundsfromtheiraccounts(deposits)at
authorizedbanksorotherforeignac-
counts(deposits).

Thenewrevisedlawdeterminestax
authoritiesforfilingnoticesandother
foreignexchangeregulationdocuments.

Thus, for individuals it shall be the 
taxauthorityattheplaceofresidence
(placeofstayintheabsenceoftheplace
of residence in the territory of the Rus-
sianFederation),andincasearesident
individual has no place of residence 
(placeofstay)intheterritoryoftheRus-
sianFederation-thetaxauthorityatthe
location of the real estate owned by him/
her(incaseofseveralrealestatefacili-
ties —thetaxauthorityatthelocation
of oneofrealestatefacilitiesownedby
him/herattheresident’schoice).

In case a resident individual has no 
placeofresidence(placeofstay),real
estate in the territory of the Russian 
Federation,noticesonopening(closing)
accounts(deposits)andchangingdetails
ofaccounts(deposits)atthebanksout-
sidetheRussianFederationshallbefiled
tothetaxauthoritydeterminedbythe

federalexecutiveauthorityresponsible
fortaxandlevycontrolandsupervision.

Theobligationtofileanoticeto
thetaxauthorityonopeninganac-
count(deposit)uponthefirsttransfer
of monetary funds to an account at the 
bankoutsidetheRussianFederationwith
themarkofnoticeacceptancehasbeen
canceledforforeignexchangeresident
individuals.

Forthepurposesofforeignexchange
regulation,banksactingasforeign
exchangeagentsinsteadofdocuments
confirmingpermanentresidenceofindi-
vidual citizens of the Russian Federation 
in the foreign country under its jurisdic-
tionshallrequestdocumentsconfirming
facts of stay outside the Russian Federa-
tion,anddocumentsconfirmingentering
and/or leaving the Russian Federation.

The law shall come into force on 
January1,2018.Thesimplifiedforeign
exchangeregulationregimeshallapply
to‘light’foreignexchangeresidentsfol-
lowing the results of 2017.

The law was adopted at the end 
of Decemberandbecamealong-awaited
present to thousands of Russian citi-
zensresidingabroad.However,itistime
and law application practice by regula-
tory authorities that will show whether 
thenewrevisedforeignexchangelaw
facilitatescompliancewithrequirements
andrestrictionsoftheforeignexchange
legislation.
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Thedefinitionofthetermtaxad-
vantagewasgivenbyResolutionof 
theSupremeArbitrationCourtPle-

numoftheRussianFederationNo.53On
thevalidityestimationoftaxadvantages
grantedtotaxpayersbyarbitrationcourts
(hereinafter—PlenumResolutionNo.53)
dated12.10.2006.Thetaxadvantageis
definedasthereductionofthetaxburden
duetotaxbasereductions,grantedtax
deductions,taxbenefits,applicationof
lowertaxrates,andthegrantedrightfor
taxrefund(credit)ortaxreimbursement
from the budget.

Meanwhile,taxlegislationprovisions
donotlimitthetaxpayers’rightto con-
ducttheirbusinesstransactionsso that
taxeffectsturnouttobeminimal.
However,inletterNo.ЕД-4-9/22123@
dated31.10.2017,theMinistryofFinance
oftheRussianFederationspecifiedthat
thechosendeal(transaction)typeshould
not demonstrate signs of meaningless 
artificiality.Besides,taxauthoritiesshall
notenforcetaxpayerstochoosethis
or that type of business transactions. 
Therefore, the presumption principle 
oftaxpayer’sgoodfaithshallremainas
the crucial element of the constitutional 
legalregulativeregimeoftaxrelations
and public order.

Therefore, it is important to delin-
eatebetweentaxplanning,whichallows

taxpayerstogetlegaltaxadvantages,
and‘aggressive’toolsoftaxoptimization.

InletterNo.ЕД-4-9/22123@dated
31.10.2017,theMinistryofFinanceofthe
Russian Federation states that article 54.1 
oftheTaxCodeoftheRussianFederation
introducedbyLawNo.163-ФЗisaimed
at the prohibition of ‘aggressive’ tools 
oftaxoptimization.ByletterNo.СА-4-
7/16152@dated16.08.2017theFederal
TaxServiceofRussiamadetaxauthori-
ties avoid formalistic approach towards 
theestimationoftaxadvantages.

Article54.1oftheTaxCodeofthe
RussianFederationisnotacodification
of regulationssetoutinPlenumResolu-
tionNo.53,butanewproblem-solving
approachtotheabuseofrightsbytax-
payers, which considers major aspects 
of theformedlegalpractice.

Thesaidnormdefinesactualcondi-
tions,whichpreventtaxschemesaimed
atillegalreductionsoftaxliabilities,
includingthefailuretoaccounttaxable
items,unlawfullyclaimedbenefits,etc.

The main aspect of changes is as 
follows:thelegislatorspecifiestaxpayer’s
actionsqualifiedastheabuseofrights,
andobligatoryconditionsfortaxpayers
to get an opportunity to account their 
expensesandclaimtaxdeductionsfor
conducteddeals(transactions).
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Thus, clause 1 article 54.1 of the 
TaxCodeoftheRussianFederationbans
thereductionofthetaxbaseand/orthe
payabletaxbytaxpayersfollowingthe
misrepresentation of business activities 
(combinationofsuchactivities),taxable
itemssubjecttorecognitionintaxand/
oraccountingrecordsortaxpayer’stax
returns.Typicalexamplesofsuch‘mis-
representation’ are: 

• development of a split-up business 
scheme aimed at the illegal applica-
tionofspecialtaxationtreatments;

• actionsaimedattheartificialdevel-
opment of conditions for the applica-
tionofloweredtaxrates,taxbenefits,
taxexemption;

• development of a scheme aimed at 
the illegal application of internation-
aldoubletaxationagreements;

• unrealistictermsofdeal(transac-
tion)performancebytheparties
(absenceofitsperformance).

Misrepresentationoftaxableitems
subjecttoqualificationunderclause1ar-
ticle54.1oftheTaxCodeoftheRussian
Federation includes: 

• failuretorecordincome(revenue)
fromgoods(works,services,titles)
sales, including through engagement 
of controlled entities into business 
activities;

• registration of deliberately inad-
equateinformationontaxableitems
inregistersoftaxandaccounting
recordsbyataxpayer.

Thus, in order to apply clause 1 ar-
ticle54.1oftheTaxCodeoftheRussian
Federation,taxauthoritiesshallprove
the combination of the following circum-
stances:

• essence of misrepresentation 
(i.e. actualfactsofmisrepresenta-
tion);

• causalconnectionbetweentaxpay-
er’s actions and misrepresentation;

• deliberatenatureoftaxpayer’s
actions(itsofficials)resultingin
deliberate misrepresentation of busi-
nessactivities(combinationofsuch
activities),taxableitemssubjectto

their trading space in rent and entering 
into a surety agreement, for instance.
3. Unjustifiableapplicationoftaxben-

efits,loweredtaxrates.

4. Thus,ataxpayerandothercom-
panies forming group A developed 
a relationship scheme on produc-
tion asset leasing according thereto 
buildings, constructions, land plots, 
machineryandequipmentrequired
for car production are owned by a 
resident of the special economic 
zone,whichpays0%profittax.LLCB
was created as a single controlled as-
set centre in order to accumulate sig-
nificantfundsintheformofrentals
on the accounts of this company for 
their further abroad withdrawal in 
theformofdividends.Suchstructure
offinancialandoperationalactivities
provided lessees with an opportunity 
to recognize oversized rental charges 
aspartofprofittaxexpensesand
minimizetaxrevenues.

5. Substitutionofcivillawrelationsin
ordertogaintaxadvantages.
Inordertoreducethetaxbase,

manytaxpayerssubstitutecertainlegal
relations with others in their docu-
ments,therefore,duringinspections,tax

registrationintaxand/oraccount-
ingrecordsortaxpayer’staxreturns
aimingtoreducethetaxbaseand/or
thepayabletaxbyataxpayer;

• budget losses.

Deliberatenatureoftaxpayer’s
actionsmaybeconfirmedbyestab-
lished facts of legal, economic and other 
submission to control, including mutual 
dependence of disputing counterpar-
ties,toataxpayerunderexamination,
established facts of transactions between 
interdependentoraffiliatedparticipants
of interrelated business transactions, 
including via agents, using special pay-
ment methods and payment terms, and 
evidences of action coordination between 
business participants, etc.

ByletterNo.ЕД-4-2/13650@dated
13.07.2017,theMinistryofFinanceintro-
duced guidance notes on substantiating 
evidences of willful intent in actions of 
taxpayer’sofficialsaimedattax(levy)
evasionduringtaxandproceduralin-
spections.

Thepracticerevealsthefollowingtax
evasion schemes:
1. Theclassictaxevasionschemeis

conductingfictitiousdealsinorder
to increasethecostofgoods(ser-
vices),increaseexpendituresor
decrease income, i. e. selling goods 
at loweredcost(economicallyunrea-
sonabledeals).Dishonesttaxpayers
mayconductfictitiousdealseither
with a short-lived company or an af-
filiatedcompany.

2. Splitting-upbusinessinordertoap-
plyspecialtaxationtreatments.
Inordertominimizetaxburdens,

numeroustaxpayerssplittheiractivi-
ties subject to certain limitations, which 
hindertheirtransfertoasimplifiedtax
system, into several smaller ones, which 
arecoveredbyasimplifiedtaxsystem
or ataxsystemintroducingthesingle
taxonimputedincomeforcertaintypes
ofactivities.Forexample,onelargeshop
is divided into separate departments of 
less than 150 m2.Departmentheadsare
registered as entrepreneurs, and they 
processtheirsalesthroughthesingletax
on imputed income, sale goods by getting 

authorities are recommended to analyze 
agreement terms applying two integrated 
and interdependent procedures: analysis 
pursuanttocivilandtaxlegalprovisions
by disclosing a real deal based on actual 
facts. 

Thepracticeprovidesothertaxeva-
sionschemesbyinaction,forexample,
deliberate failure to specify adjustment 
invoices when getting discounts from a 
supplier for reaching premium purchase 
limits, which are proved by comparing 
taxpayer’sandsupplier’staxreturns,
checkingincomingcorrespondence,
and questioningofaccountingdepart-
ment employees.

Havingregardtotheabove,one
maysaythattaxauthorities’workwill
be less formal and much more oriented 
ontheessence(subject)andfeasibility
ofthetaxpayer’sbusiness.Ontheone
hand,it hascertainadvantages,asone
mayexpectthenumberofformalclaims
to drop;however,itisdifficulttopredict
taxinspectors’lineofreasoning,as the
TaxCodehasnointerpretationof the
termunreasonabletaxadvantage.Gen-
eralguidelinesfortaxauthoritiesin more
detailsmaybefoundinletterofthe Min-
istryofFinanceNo.EД-4-2/13650@
dated13.07.2017.
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Russiancourtshavefinallyformed
theirofficialopiniononthekey
issues regarding the applica-

tionofsectionV.IoftheTaxCodeof
theRussianFederation.Letusrecall
that pricing regulation norms for deals 
between interdependent persons came 
into force in 2012. In 2015 and 2016, 
several cases based on pricing regulation 
norms were already heard by arbitration 
courts, however, they mainly covered 
eitherrightsoflocaltaxauthoritiesto
apply provisions of transfer legislation 
whenprovingunjustifiedtaxadvantages,
orconditionsofqualifyingpartiesas
interdependent.Butonlynow,whenall
transitional provisions and preferential 
amount limits become invalid, when 
taxinspectionsdetectedwrongdoers
whichhadnotfilednoticesoncontrolled
transactions,andwhentaxpayerswere
additionallychargedwiththeprofittax
on such transactions, when arbitration 
court procedures complied enough cases 
appealing against such judgments, there 
appeared an opportunity to systemize the 
legalpracticeforthemostsignificantlaw
provisions. 

The year of 2017 began from a 
high-profilejudgmentinthecaseofa
smallrefiningcompany—Neftyanaya
kompaniyaDulisma,CJSC.TheArbitra-
tionCourtof Moscowpassedtheactual

judgmentin caseNo.А40-123426/2016
backin 2016,butthestatementofrea-
sons(consequently,allconclusionsofthe
courthearing)datesJanuary27,2017.The
case hearing itself was of particular inter-
est,asthiscasewasthefirsttocoverthe
application of transfer pricing methods. 
The judgedidnotevenriskofhearing
this case sitting alone. The unprecedent-
ed decision was to form the collegial body 
ofthreejudgesforthehearing.Besides,
it wasthetaxinspectionthatinitiated
the revision of judgment legality, despite 
thefactthatthetaxpayerhadwithdrawn
the claim and paid arrears. As a result, 
this case hearing was actually aimed at 
forming the legal precedent, and it is 
likelytobethefirsttimewhenbothtax
authoritiesandthetaxpayerwereseeking
the truth, rather than the case victory. 
Youmustagreethatthiscaseistruly
unique.

Although the judgment in the case 
ofNeftyanayakompaniyaDulisma,CJSC
was not appealed against in supreme 
bodies, it contains a number of conclu-
sions which should be considered by 
taxpayersthatconductcontrolledtrans-
actions:
1. TheArbitrationcourtconfirmedthe

importanceofthedetailedexecution
of the notice on controlled transac-
tions and preparation of transfer 



PRACTICAL APPLICATION OF SECTION V.I OF THE TAX CODE OF THE RUSSIAN FEDERATION: 2017 IN REVIEW

25

PRACTICAL APPLICATION OF SECTION V.I OF THE TAX CODE OF THE RUSSIAN FEDERATION: 2017 IN REVIEW

24

documents. In the said case, the 
taxpayerfiledthenotice,butdidnot
specify the pricing method which it 
considered reasonable, and did not 
submitdocumentsupontherequest
ofthetaxauthority,therefore,the
taxauthoritywasentitledtochoose
the method and calculation criteria 
atitsowndiscretion.Shouldthe
taxpayerhaveusedtheopportunity
to specify the method in the notice 
or documents,thetaxauthority
would have to prove the invalidity 
ofsuch method, and there are no 
guarantees that such dispute would 
have even arisen. 

2. Iftaxpayersknowthatthetransac-
tionpricecorrespondstothemarket
price, they shall ensure obtaining 
dataonsuchcomparablemarket
prices on their own, and in case 
of failure,theyshallchooseadiffer-
ent pricing method. The court de-
clinedthetaxpayer’sargumentsthat
theFederalTaxServiceofRussiahas
to hold data on prices of comparable 
transactions conducted by small oil 
companies in the region, and ac-
ceptedthepricequotationaccording
to the specialized analytical agency 
asthecomparableprice.Bytheway,
thetaxauthorityactuallyheldand
submitted data on prices of compa-
rable transactions, which turned out 
tobesignificantlyhigherthanthose
appliedbythetaxpayer.
Whileexpertswerereviewingevery

detailoftheremarkablejudgment,the
SupremeCourtwasgettingreadytotake
matters under control. Thus, in February, 
it prepared the Review of court hearings 
ofcasesregardingtheapplicationof par-
ticularprovisionsofsectionV.1and ar-
ticle269oftheTaxCodeoftheRussian
Federation1, which almost set the record 
straight.Herearesomemajorconclusions
made by the supreme judicial authority, 
which are to be complied with in the near 
future.

On the right of local tax 
authorities to control 

non-marketpricesdonotalwaysresult
frominterdependency.Thus,ataxpayer
that conducted a transaction with an 
interdependentpersonundernon-market
conditions is entitled to prove that it was 
conducted under other economic circum-
stances. 

Besides,ataxpayerisentitledto jus-
tifythenon-marketpriceofonetrans-
actionbycompensatingtermsof an-
other controlled transaction. Therefore, 
although the system of compensating 
adjustmentsdoesnotwork,excessprofit
under another transaction among inter-
dependentpersonsmaybecomethe rea-
sonforitsinefficiencyunderadisputable
transaction.

On the independent 
evaluation as the method 
of transfer pricing 
Judges’ rhetoric shows that the ap-
praiser’sreportastheevidenceofmarket
value has long lost its importance. The 
Presidium recalled two cases where 
expertevaluationisallowedasthemajor
datasourceoncomparablemarketprices:
1. As the major data source used when 

comparing transaction terms, in case 
data on comparable transactions con-
ductedbyataxpayerwithnon-inter-
dependent persons and other data 
sourcesspecifiedinclause1article
105.6oftheTaxCodearemissingor
deemedinsufficient2.

2. Insteadofmethodsofincome(profit,
revenue)determinationsetoutby
chapter14.3oftheTaxCode,in
caseataxpayerconductedaone-off
transaction, and the said methods do 
not allow to determine the price cor-
respondencetothemarketlevel3.
It is worth mentioning that upon 

determining a price of a controlled 
transaction,taxpayersmaynotonly
use an actual method set out by the law, 
but also the combination of methods 
or the method at their own discretion, 
inordertomaketheircase.Therefore,
it is reasonable to apply the method of 
comparableprofitabilitybycompletingits

compliance with 
the regulation on transfer 
pricing 
Pursuant to the general rule, local Feder-
alTaxServiceauthoritiesarenotentitled
to control pricing of any transactions, 
whether they are controlled or not. The 
courts’caseimplyingthattaxinspec-
tionsareentitledtochecktheaccuracy
of price application for non-controlled 
transactionsduringin-officeandon-site
taxaudithasbeendeemedillegal.

Thereisonecasewhenlocaltax
authorities are legally entitled to con-
trol the compliance of pricing methods 
withmarketpricingguidelines,i.e.when
income,profit,revenueshallbeestimated
basedonmarketpricespursuanttopart
twooftheTaxCode.Forthatpurpose,
taxauthoritiesshallapplyprovisions
of sectionVI.

Although the incompliance of the 
pricesetbythetaxpayerwiththemarket
level bears no evidence of gaining unrea-
sonabletaxadvantages,thePresidium
emphasized that repeated deviation of 
transactionpricesfromthemarketlevel
may be regarded as one of the signs of 
gainingunreasonabletaxadvantages
combinedandinterlinkedwithother
circumstances, which revealed discrep-
anciesbetweenthetransactionexecution
and the subject of the business transac-
tion. In other words, such deviation of 
pricesfromthemarket‘corridor’isadded
to the list of reasons which may initi-
ateon-sitetaxauditandraisedoubts
about the economic viability of any given 
transaction. 

On the effects 
interdependent persons 
have on economic results 
of controlled transactions 
The Presidium also covered the follow-
ingissue—theeffectofinterdependency
of transaction parties on its results. The 
judges pointed out that although interde-
pendency of parties leads to strengthen-
ing of control over transaction pricing, 

conclusionswithanexpertopinionwhen
determiningrealestatepricesuponmak-
ing controlled purchase and sale or lease 
transactions.

In June, the legal community liv-
ened up again, as the Arbitration Court 
ofMoscowpassedthefirstfavorable
judgment in the case challenging the 
controlled transaction price under the 
provisionsofsectionV.IoftheTaxCode.
This time round, dispute parties were 
much more authoritative, thus the case 
drew more attention. The claimant was 
Uralkali,PJSC,alargeparticipantinthe
Russianmarketandoneofthelarg-
esttaxpayers.Bythejudgmentincase
No. А40-29025/17adifferentjudgeof
the Moscow Arbitration Court, having 
nofearofhearingsuchasignificantcase
sitting alone, fully recalled the decision 
oftheFederalTaxServiceonadditional
chargesoflostprofitduetotheexecu-
tion of the controlled transaction. This 
timeround,thetaxpayerperformedall
risk-minimizingactions,i.e.filedanotice
on controlled transactions, prepared 
transfer documents and submitted them 
upontherequestofthetaxauthority.The
taxpayerprovedthattheappliedpricing
method was the method of comparable 
profitability,andthetransactionparty
under analysis was a foreign company. Its 
profitabilitywascomparedtotheprofit-
ability of companies carrying out identi-
cal activities abroad.

The pricing method suggested by 
thetaxpayerwasdeemedcompliantwith
the law, and the judgment was passed in 
itsfavor.However,thejudgmentdidnot
standincourtofappeal,andtheNinth
Arbitration Court of Appeal passed a new 
court order. The superior court decided 
that the priority pricing method could 
have been applied to the controlled trans-
action, i.e. the method of comparable 
marketprices,becauserequireddata
wasavailableinpricequotationsofthe
price information agency Argus Media. 
Itseemsthattaxpayer’srepresentatives
willfindwaystoprovetheircaseinthe
court of cassation. The case is to be heard 
at the beginning of February, and its 
resultisdefinitelyworthwaiting.

2. Sub-clause3,clause2,article105.6oftheTaxCodeoftheRussianFederation.
3. Clause9,article105.7oftheTaxCodeoftheRussianFederation.1. TheReviewisratifiedbytheResolutionoftheSupremeCourtPresidiumoftheRussianFederationdated16.02.2017.
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2017 was abundant with 
conceptual ap-
proachestotax

controldevelopedbytaxauthoritiesboth
forapplicableapproaches(methods)and
fortheintroductionofexecutionlimitsto
taxpayers’rightstoapplymethodsoftax
saving.

Limits to the execution 
of taxpayers’ rights 
Article54.1namedLimitstotheexecu-
tionofrightstothecalculationofthetax
baseand/ortax,duty,insurancecontri-
butionswasaddedtoPart1oftheTax
Code of the Russian Federation.

Thefirstparagraphofthisarticle
prohibitstaxpayerstoreducethetaxbase
and/orthepayabletaxduetomisrepre-
sentationofbusinessactivities,taxable
itemssubjecttorecognitionintaxand/
oraccountingrecordsortaxpayer’stax
returns. 

The legislator further states that 
taxpayersshallbeentitledtoreducethe
taxbaseand/orthepayabletaxpursuant
to the regulations of the relevant chapter 
of Part Two of this Code provided the 
following conditions are met simultane-
ously:
1. Themainpurposeofadeal(transac-

tion)isnotgainingtaxnon-payment

(partialpayment)and/ortaxcredit
(refund);

2. Adeal(transaction)obligationwas
performed by a person acting as the 
partyofanagreementexecutedwith
ataxpayerand/orapersonthereto
adeal(transaction)obligationwas
transferred under an agreement or 
the law.
Signingofprimaryaccountingre-

cordsbyanunidentifiedorunauthorized
person,violationofthelawontaxesand
dutiesbyataxpayer’scounterparty,pos-
sibilitiesoftaxpayer’sgainingthesame
economicresultsupontheexecutionof
legaldeals(transactions)maynotbere-
garded as the sole reason for recognizing 
reductionofthetaxbaseand/orthepay-
abletaxbyataxpayerasanillegalact.

Therefore, from August 19, 2017 on, 
taxauthoritiesarenotentitledtodeny
therighttoreducethetaxbasebydetect-
ingtechnicaldiscrepanciesintheexecu-
tionofdocuments.Taxauthoritieshave
to prove that the major goal of a deal is 
taxnon-payment(partialpayment)and/
ortaxcredit(refund).

Priortoarticle54.1oftheTaxCode
of the Russian Federation came to force, 
the joint collegium meeting of the 
FederalTaxServiceofRussiaandthe
Investigative Committee of the Russian 
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Federation on the issue of raising coop-
erationefficiencyoftaxandinvestigative
authoritiesontaxcrimedetectionand
investigationtookplaceanddeveloped
‘Guidelines on substantiating evidences 
ofwillfulintentinactionsoftaxpayer’s
officialsaimedattax(duty)evasiondur-
ingtaxandproceduralinspections’(Let-
teroftheFederalTaxServiceofRussia
No.ЕД-4-2/13650@dated13.07.2017).

Thetoneofguidelinesisquiteag-
gressive. Particularly, they recommend 
the following: “evidence presented in a 
taxauditreportshouldclearlyshowthat
ataxpayer’swrongdoingdidnotresult
from any discrepancies in accounting 
ortaxrecords,butfromdeliberateand
intentionalactionsbyataxpayerand
its representatives.

Taxauthoritiesareadvisedtofol-
low the style adopted for indictments 
in criminalproceedings.

Common practice shows that gener-
allytaxauthoritiesfullyreconstruct
taxcrimesindetailsintheirtaxaudit
reports,clearlyandexplicitlydescribe
methodsandfactsoftaxevasion,butpay
very little attention to memorable and 
expressinterpretationandverbalcom-
mentsonataxpayer’swrongdoingbeing
adeliberateact.Taxauthoritiesare ad-
vised to focus on such cases.”

Guidelinesgiveexamplesofillegal
reductionsoftaxamountsanddescribe
taxevasionschemes,whichareworth
revising. If you use one of the described 
examples,itistimetochangesomething.

Final pages of guidelines have lists 
of questions,whichhavetobeanswered
bythedirectorandemployees(bycoun-
terparty’schoice)ontheprocedureof
agreementexecution,inventoryrecords.
Try to answer them.

Therefore, we strongly suggest read-
ing these guidelines and ensuing let-
terof theFederalTaxServiceofRussia
No. СА-4-7/16152@dated16.08.2017.

Identification of taxpayers’ 
actual location at the 
registered address
Attheendof2017,taxauthorities
began to detect companies, which did 
not locate at their registered addresses. 

Shoulda companyfailtolocatewhereit
is registered, a relevant entry on mis-
representation of the registered address 
ismadetotheUnifiedStateRegisterof
LegalEntities.Asaresult,abankmay
freeze company’s accounts, and it will 
be unable to carry out its business until 
its reincorporation at the actual location 
address.Besides,thefactofentryonmis-
representation of the registered address 
itself may become a warning sign for 
counterparties and may cause partners’ 
unwillingnesstokeepbusinessrelations
with such a company. Thus, in case the 
actual location address of your company 
does not correspond with the registered 
address in incorporation documents and, 
consequently,intheUnifiedStateRegis-
terofLegalEntities,westronglysuggest
changing the registered address for the 
actual location address of your company. 
Taxauthoritiesarelikelytovisityou
afterthatinordertocheckwhetheryour
company is actually located at its reincor-
poration address.

Deviation of prices from 
the market level
Taxpayerssometimeslowersellingprices
andraiseacquisitionpricesinorder
to minimizetaxliabilities.

When may the deviation of transac-
tionpricesfromthemarketlevelserveas
thereasonforadditionaltaxcharges?

SpecialistsfromtheFederalTax
ServiceofRussiaansweredthisques-
tioninletterNo.ЕД-4-13/23938@dated
27.11.2017.Taxinspectorsstatethat
provisionsofSectionV.1oftheTaxCode
regulate pricing procedures for trans-
actionssubjecttotaxcontroldueto
entering into transactions with interde-
pendentpersons.Unlessspecifiedinthis
section,taxauthoritiesarenotentitledto
doubtthepriceofgoods(works,services)
set by transaction parties and recognized 
upontaxchargingduringin-officeand
on-sitetaxauditinspections.However,
repeated deviation of transaction prices 
fromthemarketlevelmayberegarded
duringin-officeandon-sitetaxaudit
inspections as one of the signs of gaining 
unreasonabletaxadvantagescombined
andinterlinkedwithothercircumstanc-

es, which revealed discrepancies between 
thetransactionexecutionandthesubject
ofthebusinesstransaction.Specialists
fromtheFederalTaxServiceofRussia
note that the said viewpoint is presented 
inclause3oftheReviewofcourthear-
ings of cases regarding the application 
of particularprovisionsofsectionV.1and
article269oftheTaxCodeoftheRussian
FederationratifiedbytheSupremeCourt
Presidium of the Russian Federation 
on16.02.2017.Itclarifiesthatrepeated
deviation of transaction prices from the 
marketlevelmayberegardedasone
of thesignsofgainingunreasonabletax
advantagescombinedandinterlinked
with other circumstances, which reveal 
discrepancies between the transaction 
executionandthesubjectofthebusiness
transaction

However,evenlessthantwofoldprice
deviations, but for 255 million roubles, 
aredeemedasthesignoftaxschemes
(seeDefinitionoftheSupremeCourt
of theRussianFederationNo.301-КГ17-
5808dated05.06.2017incaseNo.А43-
27884/2015).

Splitting-up business 
LetteroftheFederalTaxServiceofRus-
siaNo.СА-4-7/15895@dated11.08.2017
Onissuingthereviewoflegalprecedents
ontaxpayersappealingagainstnon-
regulatoryactsissuedbytaxauthori-
tiesfollowingtheresultsoftaxcontrol
procedures, which substantiated facts of 
gainingunreasonabletaxadvantagesby
formalisticbusinessseparation(split-up)
andartificialoperatingrevenuedistribu-
tion among controlled interdependent 
persons is a guideline to follow, as is the 
abovementionedletteroftheFederalTax
ServiceofRussiaNo.ЕД-4-2/13650@
dated13.07.2017.Itanalyzessignsofac-
tion coordination between participants 
of business split-up schemes for the 
purposesoftaxevasion.Suchsignsare
as follows:

• business(industrialprocess)split-up
takesplaceamongseveralpersons
thatapplyspecialtaxsystems(the
taxsystemintroducingthesingle
taxonimputedincomeforcertain
typesofactivitiesorthesimplified

taxsystem)insteadofcomputation
andpaymentofVAT,corporateprofit
taxandcorporatepropertytaxbythe
principal participant which carries 
out actual activities;

• adoption of the business split-up 
schemeinfluencedbusinesscondi-
tions and economic results of all par-
ticipants of this scheme, including 
theirtaxliabilities,whichdecreased
or hardly changed with the general 
expansionofallbusinessactivities;

• thetaxpayer,itsmembers,officials
or personswithactualcontrolover
theschemearebeneficiariesofthe
business split-up scheme;

• scheme participants carry out similar 
economic activities;

• participants developed the scheme 
during a short period of time shortly 
beforetheexpansionofproduction
facilities and/or increase in the num-
ber of personnel;

• schemeparticipantsbearexpenses
for each other;

• direct or indirect interdependency 
(affiliation)betweentheparticipants
of the business split-up scheme 
(kinshiprelationship,membership
in governing boards, subordina-
tion, etc.);

• formalistic rotation of personnel 
between scheme participants without 
changesintheirofficialduties;

• controlledpersonsownnofixed
or currentassets,humanassets;

• scheme participants use the same 
signs,identification,contacts,
website, actual location addresses, 
premises(offices,storageandsupply
facilities,etc.),banksforopeningand
keepingsettlementaccounts,cash
registerequipment,accesspoints,
etc.;

• the sole supplier or buyer for one 
of theschemeparticipantsiseither
the other scheme participant, or all 
scheme participants have the same 
suppliers and buyers;



STRENGTHENING OF TAX CONTROL

31

STRENGTHENING OF TAX CONTROL

30

• actual management over scheme par-
ticipants is performed by the same 
persons;

• common for scheme participants 
servicesonbookkeeping,HRrecord
management, recruitment, search for 
suppliersandbuyersandworkwith
them, legal support, logistics, etc.;

• representation of arrangements with 
state authorities and other counter-
parties(notinvolvedinthebusiness
split-upscheme)isperformedbythe
same persons;

• performance results, e.g. the number 
of personnel, occupied space and 
income amount, are close to limits 
restricting the right to apply special 
taxsystems;

• taxpayer’saccountingrecords,in-
cluding newly established companies, 
may indicate decreasing production 
profitabilityandprofit;

• distribution of suppliers and buyers 
between scheme participants on the 
basisofappliedtaxsystems.

Thelettergivesexamplesfromar-
bitration precedents, which were passed 
eitherinfavouroftaxauthoritiesor
otherwise on the admission of business 
split-up facts aiming at the reduction of 
payabletaxes.

The abovementioned list of signs is 
not complete. It was composed by the 
FederalTaxServicebasedontheanaly-
sisofarbitrationprecedents.However,
itwouldnothurttocheckyourbusiness
for the abovementioned business split-up 
signs, as they may be used to prove the 
reductionofpayabletaxes,accordingto
theFederalTaxServiceandjudgingfrom
legal precedents. 

Bank control
For a number of years, companies as well 
asindividualssince2017,haveacknowl-
edgedthesignificanceofbankcontrol,
which includes thorough analysis of 
transactionsconductedbybankclients
andtheamountoftaxpayments.

LetteroftheCentralbankofthe
RussianFederationNo.236-Tdated

31.12.2014instructedbankstocontrol
transit operation of their clients in order 
topreventmoneylaundering,financing
of terrorism and other illegal intentions.

Transit operations may feature 
(simultaneouslyhave)thefollowingchar-
acteristics:

• crediting clients’ accounts with mon-
ey from numerous other residents 
coming from accounts opened at the 
banksoftheRussianFederationwith
their further debiting;

• debiting accounts within two days 
from the day of money crediting;

• regularlyconducted(generally,ona
dailybasis);

• conducted for a long period of time 
(generally,foratleastthreemonths);

• client’s activities in terms thereof 
crediting and debiting are carried out 
entail no obligations for the account 
holdertopaytaxes,orthetaxburden
is minimal;

• the account for the abovementioned 
transactionsiseithernotusedfortax
payments or other obligatory pay-
ments to the budget of the Russian 
Federation, or those payments are 
insignificantcomparedtothescope
of account holder’s activities.

LetteroftheCentralbankofthe
RussianFederationNo.18-МРdated
21.07.2017explainsindetailsthatif
a company pays less than 0.9% of the 
turnoveronaccount,banksshouldcheck
whether payments transferred through 
thiscompanyaretransitornot.TheBank
of Russia recommends considering the 
following additional characteristics of the 
clients that conduct the said operations:

• the account is not used for the pay-
ment of salaries to client’s employees 
and associated payments of personal 
incometaxandinsurancecontri-
butions, or such payments do not 
correspond with the average number 
of client’s employees and/or indicate 
the understatement of actual salary 
sizes(taxablebase);

• payroll budget of client’s employees 
islowerthantheofficiallivingwage;

• the account is used to pay personal 
incometax,butisnotusedforinsur-
ance contributions;

• account balance is either null or 
insignificantcomparedtothescope
of account transactions normally 
conducted by the client;

• reasons for payments made from the 
client’s account do not correspond 
withtheexpensestypicalforbusi-
ness entities that carry out activities 
specifiedbytheclientuponopening/
keepingtheaccount;

• there is no connection between the 
reasons for prevailing crediting of 
the client’s account and reasons for 
its further debiting;

• there is an abrupt increase of turn-
overontheclient’saccount,exceed-
ingmaximumturnovertotheone
specifiedbytheclientuponopening
(keeping)theaccount;

• the account is not used for payments 
in the current conduct of client’s ac-
tivities(e.g.rentals,utilitypayments,
officeexpenses,etc.);

• the client’s account is credited by 
counterparty buyers under contracts 
forgoodsandserviceswithVATde-
ductions and almost fully debited by 
theclienttocounterpartiesforVAT-
freeitems(transactionsofgoods
sales, service provision, securing 
obligations, granting of loans, scrap 
sales).Thatnotwithstanding,with
similar business activities of other 
clientsuponthespecifiedstructure

of income and outcome payments, 
VATamountpayableshouldcome
closetoVATamountrecognized
in creditsforVATtransactions.

Upondetectionofthesaidopera-
tions,theCentralbankoftheRussian
Federation recommends to treat the 
clientasahigh-riskoneandtakefurther
measures,e.g.exercisetherightunder
therelevantonlinebankingservice
agreement to decline the client’s order 
for account(deposit)transactionssigned
by the analogue signature. 

Furthermore, the letter gives a full 
list of the most typical dubious transac-
tions, which is worth reading. It may help 
to avoid ending up among clients that 
conduct dubious transactions, as well as 
suspension of account transactions and 
a closeattentionfromtheCentralbank
of theRussianFederation.

Conclusion
2017isoftencalledtheendyearoftax
schemes.Havingreviewedtheabovemen-
tioned,itseemsfair.Unfortunately,the
size of this article does not allow to pro-
videacomprehensivedescriptionof tax
control strengthening, but only point out 
themostsignificantindicatorsofthis
inevitable process. Given the tendency 
of taxcontrolstrengthening,taxschemes
shouldbeavoided.However,itdoesnot
prohibittaxpayersfromapplyingspecial
taxtreatmentsandtaxbenefits.The
point is for the major purpose of a trans-
action(numberoftransactions)notto
be gainingtaxadvantages.
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Under the current legislation, any 
crime is punished with the crimi-
nalliability.However,crimespose

different levels of danger to the commu-
nity, e. g. some crimes endanger lives and 
well-being,andtheirconsequencesare
often impossible to compensate, while 
others endanger state economic interests 
and assets, and damages imposed thereby 
may be compensated. 

Duetothedifferentnatureofcrimes,
the Russian criminal legislation intro-
duces article 76.1 of the Criminal Code 
oftheRussianFederationontheexemp-
tion from criminal liability in cases of 
economic crimes. 

It is deemed as a compromise norm, 
because it allows a wrongdoer to avoid 
criminal liability and get mitigation of 
punishment by performing post-criminal 
actions aimed at the reparation of the 
damage done.

The said norm of the Criminal Code 
was introduced as part of the general 
concept of humanizing the criminal 
policybyFederalLawNo.420-ФЗOn
amendments to the Criminal Code of 
the Russian Federation and certain legal 
acts of the Russian Federation dated 
07.12.2011. Article 76.1 of the Criminal 
Code of the Russian Federation pro-
videsfortheexemptionofpersonswho

committed an economic crime for the 
firsttime,providedthedamagedoneby
unlawful actions is reimbursed in full.

Thedemandforthisnormexisted
long before its introduction, however, 
current events demonstrate its insuf-
ficiency.Thus,onDecember13,2017,the
Federation Council discussed humaniza-
tion of the criminal legislation and sug-
gested mitigation of sanctions for crimes 
of low-to-medium severity by compensa-
tion of pecuniary damage incurred by the 
offended.Onealsosuggesteddecriminal-
ization of business and economic crimes. 
Forexample,thesearecrimescommitted
through faults in carrying out economic 
activities, which pose no danger to the 
society.

Expertswhomadetheirreportson
December13attheFederationCouncil
analysed sentences under article 22 of 
the CriminalCodeoftheRussianFedera-
tion(economiccrimes),article159ofthe
Criminal Code of the Russian Federation 
(fraud),article160oftheCriminalCode
oftheRussianFederation(embezzlement
orsquanderingcommittedusingofficial
position)anddiscoveredthatinthema-
jority of sentences entrepreneurs made 
mistakeswhichposednodangertothe
public,andconsequently,therewasno
need in criminal punitive measures. 

Diana Voroshilova
Lawyer Assistant 
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It should be noted that the step 
towards decriminalization of economic 
crimeswassuccessfullytakenin2016,
whentheStateDumaoftheRussianFed-
eration adopted the draft law on the partial 
decriminalization of economic crimes. 

Suchchangesastheincreaseof
the minimum damage for criminal case 
initiation on economic crimes were 
introduced, as these minimum levels 
have not changed since early 2000s and 
do not comply with current circum-
stances. Moreover, the minimum amount 
ofunpaidtaxesandleviesforcriminal
caseinitiationontax-relatedcrimeswas
doubled, i. e. from 1.8 million to 2.7 mil-
lion roubles. Certain amendments were 
introduced to the Criminal Procedure 
Code of the Russian Federation, which, 
from the moment of arrest or house ar-
rest, grant the suspect or the accused the 
right to unlimited in time and number 
meetings with their notaries for the 
executionofthepower-of-attorneyfor
the right of interest representation in the 
business sphere.

Duetothedraftlaw,sanctionsunder
part 4, article 180 of the Criminal Code of 

The number of economic crime per-
petrators whose criminal cases came to 
court also decreased by 61%.

the Russian Federation for the illegal use 
of means of individualization for goods, 
worksorservicescommittedbyagroup
of persons in collusion were mitigated. 

The urgent demand for decriminal-
ization of economic crimes is determined 
by the fact that these crimes are deemed 
as the daily bread for law enforcement au-
thorities. At the moment, when a person 
chooses between the registration of an 
enterprise and illegal economic activities, 
he chooses the latter, as it is much more 
difficulttobebroughttojusticeforshady
business activities, than in the situa-
tion when an entrepreneur is constantly 
monitored by law enforcement authori-
ties.Consequently,decriminalization
of economic crimes will allow inter alia 
cutting down corrupt practices of law 
enforcement authorities.

However,thereisadifferentopin-
ion on this issue. The analysis of legal 
precedents shows that accusing law en-
forcement authorities of undue pressure 
isnotjustified.Forexample,statistics
show that for the last decade the number 
of business and other economic crimes 
decreased by 60%.

The analysis of legal precedents al-
lowstomakeaconclusionthatthenum-
ber of persons convicted for economic 
crimes decreased by 58.8%.

The number of registered economic crimes for 2005–2015

Number of crimes 73,251 80,743 57,162 34,405 26,737 29,789

Year 2005 2008 2010 2012

27,388

2013 2014 2015

The number of identified economic crime perpetrators whose criminal cases are taken 
to court for 2005–2015

The number of persons convicted for economic crimes for 2005–2015

Number of identified perpetrators

Number of the convicted

8,174

10,250

7,937

11,402

4,639

8,175

2,050

4,276

2,111

3,842

3,163

4,225

Year

Year

2005

2005

2008

2008

2010

2010

2012

2012

1,976

2013

3,729

2013

2014

2014

2015

2015

The analysis of legal precedents for 
identifyingsentencesinsuchcasesmakes
it clear that judges pass sentences on 
quitealiberalbasis.Thus,in2015,only
17% of the convicted for economic crimes 
were sentenced to imprisonment. 

However,asnotedabove,thecrimi-
nallegislationrequirescertainrevision.

It appears that there is a need for de-
criminalization of business and economic 
crimes.

At the moment, the Federation 
Council  develops a new concept of the 
Russian criminal policy, so there is hope 
for humanization of the criminal legisla-
tion.
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At the end of the passing 2017 year, 
theSupremeCourtoftheRussian
Federation held a plenary session 

andadoptedResolutionoftheSupreme
Court of the Russian Federation Plenum 
No.53datedDecember21,2017onthe
matters of subsidiary liability for people 
withsignificantcontroloverthedebtor
uponbankruptcy.

Infact,itisthefirstandonlyResolu-
tionoftheSupremeCourtoftheRussian
Federation Plenum on the matters of 
subsidiary liability for people with sig-
nificantcontroloverthedebtor.

Given the development of an ambigu-
ous legal practice and recent changes in 
thelegislationonbankruptcy(regard-
ing subsidiary liability for people with 
significantcontrol),thisresolutionis
particularlysignificantandlong-awaited.

Thisarticlewillcoverkeyaspects
andconclusionsmadebytheSupreme
Court in this resolution.

People with significant 
control over the debtor 

Who shall be qualified as a  
person with significant control?

Pursuant to the general rule, a person 
shallbequalifiedasapersonwithsig-

nificantcontroloverthedebtorprovided
they have an actual possibility to give 
binding instructions to the debtor or 
otherwise determine its actions. 

Theactualcontrolisassumed(pre-
sumeduntilprovenotherwise)incases
when a person is a director or a founder 
(member)holdingmorethan50%ofthe
registeredcapitalstock(shares).

However,onemayhaveanactual
control over the debtor regardless of 
technicalsignsofaffiliationortheir
absence(throughkinshiporaffinitywith
members of debtor’s governing boards, 
direct or indirect participation in capital 
ormanagement,etc.).

Technicalities(membershipin
governing boards, participation in the 
registeredcapitalorkinship/affinity
withthesaidpersons)arenotenoughto
bequalifiedasapersonwithsignificant
control. The court shall determine the 
level of involvement in the control pro-
cess over the debtor of the person subject 
tosubsidiaryliabilitybycheckingthesig-
nificanceofitsinfluenceontheadoption
of material business decisions regarding 
debtor’s activities.

Particularly,apersonshallbequali-
fiedasapersonwithsignificantcontrol
over the debtor, if deals which changed 
the economic and/or legal status of the 
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debtorhadbeenmadeundertheinflu-
ence of this person.

Besides,apersonwhichprofitedfrom
illegal behavior, including misbehavior, 
of the debtor’s director may be declared a 
personwithsignificantcontrol.According
toexplanatorystatementsoftheSupreme
Court,suchbenefitinvolvestheincrease
(saving)ofassets.Forinstance,thismay
bethethirdpartywhichacquireddebtor’s
materialasset(includingviaachainof
consecutivedeals)whichgotoutofthe
debtor’s possession under the deal made 
by the debtor’s director to the detriment 
of the company under its direction and its 
creditors(forexample,onintentionally
unbeneficialconditionsorwithaperson
unabletoperformitsobligations(“short-
livedcompany”,etc.)orusingdocuments
thatdonotreflectactualbusinessactivi-
ties,etc.).Pursuanttothegeneralrule,
suchbeneficiarybearssubsidiaryliability
with the debtor’s director. Counter to the 
said presumption, a person subject to this 
liability shall be entitled to prove its good 
faithbyconfirmingfee-basedacquisition
of the debtor’s asset under the conditions 
typical for similar deals. 

It’salsoassumedthatabeneficiary
shallbeconsideredapersonwithsignifi-
cantcontrolwhenitgainedsignificant
benefitsfromthebusinessadministration
thatisaimedatthereallocation(includ-
ingviainvaliddocuments)ofthetotal
income from the performance of these 
activities by persons with common inter-
est(forexample,unitedproductionand/or
distributioncycle)forthebenefitofthese
persons with a simultaneous accumula-
tion of the main debt load on the debtor’s 
side.However,thebeneficiarymayprove
itsgoodfaith(particularly,thefactthatits
profit-gainingtransactionsarerecorded
in accordance with their actual economic 
rationale,andthatreceivedbenefitsare
justifiedbyeconomicreasons).

Moreover, the list above is not com-
plete.

Which period is taken into 
account when determining a 
person with significant control?
For the application purposes of special 
legal provisions on subsidiary liability, 

pursuant to the general rule, one shall 
considerthecontrolthattookplace
during the period preceding the actual 
appearanceofbankruptcysigns,whether
theactualfinancialsituationof the
debtor was disclosed or not, i. e. one shall 
considera3-yearperiodprecedingthe
moment when the debtor was unable 
to fullysatisfycreditors’demands.

Meanwhile, the said legal provisions 
donotexcludethepossibilityofholding
a personwithsignificantcontrolliablefor
actionsperformedduringthesaid3-year
period,forexample,liabilitiessetoutby
the legislation on legal entities.

When powers of the sole 
executive body are transferred 
to a managing company
TheSupremeCourtexplainsthatin
case the debtor’s director is a managing 
company, both the managing company 
and its director are supposed to be people 
withsignificantcontroloverthedebtor
with joint subsidiary liability pursuant 
to thegeneralrule,unlessprovenother-
wise. 

Will the issue of the power-of-
attorney save from qualifying 
as a person with significant 
control?
A director that holds membership in legal 
entity boards, but performs no actual 
management(hereinafter,thenominal
director)and,forexample,fullydelegat-
ed the management to another person 
underthepower-of-attorneyormadekey
decisionsbyorderoruponexpresscon-
sent from a third party with no relevant 
powers(actualdirector),doesnotlose
thestatusofapersonwithsignificant
control, as such behavior does not mean 
losingitsinfluenceonthedebtorand
does not relieve the nominal director 
from performing obligations on choosing 
attorneys and controlling their actions 
(omission),aswellasprovidingproper
management of the legal entity. 

In this case pursuant to the general 
rule, both nominal and actual directors 
shall bear joint subsidiary liability.

Possibility of mitigating the 
subsidiary liability
The burden of the nominal director’s 
subsidiary liability may be mitigated, 
if he discloses information which was 
unavailable to independent economic 
agents, and therefore, helps to determine 
the actual director and/or the debtor’s 
property or the actual director’s property 
hidden by them, due to which creditors’ 
demandsmaybesatisfied.

Uponthematterconsiderationonthe
nominal director’s subsidiary liability, 
thecourthastotakeintoaccountits
assistance in information disclosure that 
ensured the restoration of violated credi-
tors’ rights and reimbursement of their 
property losses.

In case of the mitigation of the 
nominal director’s subsidiary liability, 
the actual director shall bear the full 
subsidiary liability. The nominal director 
shall be jointly and severally liable with 
the actual director to the non-mitigated 
extent.

Subsidiary liability 
for the failure to file 
(untimely filing) of the 
debtor’s application on its 
bankruptcy 

Who is held liable for the 
failure to file a self-bankruptcy 
application to court in case of 
several directors?
If the debtor’s incorporation documents 
statethatseveralpersons(directors)shall
be given powers to act jointly or inde-
pendently on behalf of the legal entity, 
pursuant to the general rule, the said 
persons shall jointly and severally bear 
the subsidiary liability.

The incorporation documents shall 
not give powers to appeal to court with 
thedebtor’sapplicationonitsbankruptcy
only to one of its directors.

Upon which moment the 
director is obliged to appeal 

to court with the debtor’s 
application on self-bankruptcy?
The director’s obligation to appeal to 
court with the debtor’s application on 
itsbankruptcyshallariseatthemoment
when a fair and reasonable director in 
similar circumstances pursuant to the 
basic management practice, considering 
the scope of debtor’s activities, would 
objectively determine one of the condi-
tionsstipulatedbythelaw(insolvency,
propertyinsufficiency,etc.).

If the director proves that the oc-
currence of the said circumstances itself 
bearsnoevidenceoftheobjectivebank-
ruptcy,andthatdespitetemporaryfinan-
cialdifficulties,heexpectedingoodfaith
to overcome them within a reasonable 
time and made best efforts to achieve 
thisresultbyfulfillinganeconomically
reasonable plan, such director may be 
relieved from subsidiary liability for the 
periodwithinwhichthefulfillmentofhis
planwouldbequalifiedasreasonableby
an ordinary director in similar circum-
stances. 

Is it required to prove a cause-
and-effect link between the 
failure to file an application and 
the failure to satisfy creditors’ 
demands?
It’s presumed that there is a cause-and-
effectlinkbetweenthefailuretofilean
applicationonbankruptcybythedebtor’s
director,liquidationcommittee,andthe
failure to satisfy creditors’ demands, 
obligations to which arose during the 
expirationoftheperiodforfilinganap-
plicationonbankruptcy.

Is it possible to hold the debtor’s 
founder subsidiary liable for the 
failure to file an application on 
self-bankruptcy by the debtor’s 
director?
Uponthefailureofthedebtor’sdirec-
tortofilethedebtor’sapplicationon
self-bankruptcytocourt,thegoverning
board responsible for settling the debtor’s 
liquidationshallmakethedecisiontoap-
peal to court. 
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Thepersonthatdoesnotqualify
asthedebtor’sdirector,liquidator,and
memberoftheliquidationcommittee
maybeheldsubsidiaryliable(jointly
withthedirector)forthefailuretofile
(untimelyfiling)thedebtor’sapplication
onitsbankruptcy,giventhefollowing
conditions:

• this person was a person with sig-
nificantcontrol,includingthrough
unproved presumptions on the 
control over the majority corporate 
member(sub-clause2,clause4,ar-
ticle61.10oftheLawonBankruptcy),
onthecontrolofthebeneficiaryin
theillegaldeal(sub-clause3,clause
4,article61.10oftheLawonBank-
ruptcy),etc.;

• itcouldnotknowofthedebtor’s
situation which resulted in its direc-
tor,liquidationcommitteehaving
an obligation to appeal to court with 
an applicationonbankruptcy,andon
thefailuretofulfillthisobligation
on theirpart;

• this person had powers to call the 
meeting of the debtor’s collegial 
board responsible for the corporate 
decisiononliquidation,orhadpow-
erstomaketheabovedecisiononits
own;

• it failed to properly perform actions 
aimed at calling the meeting of the 
debtor’s collegial board to resolve 
on themattersoffilinganapplica-
tiononbankruptcytocourtorto
makesuchadecision.

Who bears subsidiary liability upon 
theconsequentchangeofdirectorsthat
fail to perform their obligation on the 
appeal to court?

Ifseveralconsequentdirectorsfail
theirobligationtofileanapplicationon
self-bankruptcytocourt,thefirstofthem
shallbearsubsidiaryliabilityforthe ob-
ligations arising during the time from 
theexpirationofthemonthlyperiodset
outforfilingofsuchanapplicationuntil
theinitiationofbankruptcyproceedings,
and furtherdirectors—fromtheexpira-
tionofthemonth-extendedreasonable
periodrequiredtodeterminerelevantcir-
cumstances being new directors as they 

areuntiltheinitiationofbankruptcy
proceedings. Meanwhile, they are jointly 
and severally liable for any debtor’s obli-
gations arising during liability periods for 
several directors simultaneously. 

Subsidiary liability for 
the failure to fully settle 
creditors’ demands

Which actions of a person 
with significant control shall 
be considered as leading to 
the failure to settle creditors’ 
demands?
Thepointatissueissuchactions(omis-
sion)ofapersonwithsignificantcontrol
whichcausedthedebtor’sbankruptcy,i.e.
such actions, the absence of which would 
notleadtotheobjectivebankruptcy(par-
ticularly,makingkeydecisionsviolating
good faith principles, including consent, 
makingorapprovalofdealsonintention-
allyunbeneficialconditionsorwitha
person unable to perform its obligations 
(“short-livedcompany”,etc.),giving
instructionsformakingexpressprofit-
losing transactions, appointing managers 
that will clearly act against the interests 
of the managed company, creation and 
maintenance of the debtor’s management 
system which is aimed at the systematic 
profitingofthethirdpartytothedamage
ofthedebtoranditscreditors,etc.)

The court shall estimate the effect 
of actions(omission)ofapersonwith
significantcontrolonthedebtor’ssitu-
ationbycheckingacause-and-effect
linkbetweenitsactions(omission)and
the occurrence of the actual objective 
bankruptcy.

However,asthelegalentityactivi-
tiesareinfluencedbynumerousdeals
and other transactions, pursuant to 
the generalrule,thelatestdeal(trans-
action)initiatedbyapersonwithsignifi-
cant control, which critically changed 
the preexistingunfavorablefinancial
state,i.e.appearanceofobjectivebank-
ruptcy signs, may not be considered 
the soleprerequisiteforthebankruptcy.

Suchactionsalsoincludethosethat
tookplaceaftertheobjectivebankruptcy

andsignificantlyaggravatedthedebtor’s
financialstate.

When a person with significant 
control is not subject 
to subsidiary liability? 
Apersonwithsignificantcontroloverthe
debtor is not subject to subsidiary liabil-
ityincaseitsactions(omission)causing
the adverse effect did not go beyond the 
usualbusinessriskanddidnotaimatthe
violation of rights and legal interests of 
thecivilcommunityofcreditors(theso-
called rule of business decision protec-
tion).

Besides,whenprovingabsenceof
grounds for subsidiary liability, a person 
withsignificantcontrolisentitledtorefer
tothefactthatbankruptcyiscausedby
solelyexternalfactors(unfavorablemar-
ketsituation,financialcrisis,significant
changes of business conditions, emergen-
cies,actsofGod,otherevents,etc.).

Incasethebankruptcyresulted
fromactions(omission)ofapersonwith
significantcontrol,butbesidesthesaid
actions(omission)someexternalfac-
tors(forexample,illegalwithdrawalof
debtor’sassetsundertheinfluenceof
apersonwithsignificantcontroland
simultaneous damage of debtor’s prod-
uctsbyfloods)alsocausedtheincrease
of debt liabilities, the subsidiary liability 
may be mitigated pursuant to the second 
paragraph, clause 11, article 61.11 of the 
LawonBankruptcy.

How do general procedures 
on indemnification (article 53.1 
of the Civil Code of the Russian 
Federation) differentiate 
from special procedures 
on subsidiary liability?
AccordingtotheSupremeCourt,ineach
particular case courts shall consider the 
significanceoftheadverseinfluenceof
apersonwithsignificantcontrolonthe
debtor’sactivitiesbycheckingthechange
inthedebtor’sfinancialstateundersuch
influence,andtendenciesofeconomic
results typical for the debtor after such 
influence.

In case violations by a person with 
significantcontrolwerethedirectcause
ofbankruptcy,provisionsonsubsidiary
liability shall be applied, and pursuant 
to thegeneralrule,itstotalamountshall
be determined in accordance with the 
LawonBankruptcy.

In case the damage caused by per-
sonswithsignificantcontrolspecified
inarticle53.1oftheCivilCodeofthe
RussianFederationwerereasonablyex-
pected not to cause the debtor’s objective 
bankruptcy,suchpersonsshallreimburse
for any caused losses in the amount 
determined in accordance with article 
15,393oftheCivilCodeoftheRussian
Federation.

How do several persons with 
significant control share their 
liability?
Pursuant to the general rule, if several 
personswithsignificantcontrolacted
jointly, they shall jointly bear subsid-
iaryliabilityforcausingthebankruptcy.
Whenqualifyingactionsofpersons
withsignificantcontroloverthedebtor
as joint, one may consider coherence, 
mutual coordination and orientation of 
these actions towards common goals, i. e. 
onemaytakeintoaccountengagement
in anyform,includingjointparticipation,
collusion,etc.Unlessprovenotherwise,
it is presumed that actions of several af-
filiatedpersonswithsignificantcontrol
are joint.

Ifseveralpersonswithsignificant
control over the debtor acted indepen-
dently and such independent actions 
weresufficienttocausethedebtor’sob-
jectivebankruptcy,thesaidpersonsshall
also jointly bear subsidiary liability. 

Ifseveralpersonswithsignificant
control over the debtor acted indepen-
dently and such independent actions 
wereinsufficienttocausethedebtor’s
objectivebankruptcy,butintotaltheir
actionscausedsuchbankruptcy,such
persons shall bear subsidiary liability 
on aproratabasis.Inthiscasethecourt
shall divide the total subsidiary liability 
by determining the part of each person 
withsignificantcontrolproportionate
tothedamagecaused.Uponthefailure
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to determine the damage caused due 
to particular transactions under the 
influenceofanyperson,thepartofeach
personwithsignificantcontrolmaybe
determined proportionate to the period 
of their actual control over the debtor.

What are the conditions of holding 
the debtor’s director subsidiary liable for 
the failure to submit documents to the 
officialreceiver?

When applying presumptions regard-
ing the submission failure, concealment, 
loss or misrepresentation of documents 
for settlements of disputes on subsidiary 
liability, one shall consider the following.

Theapplicantshallprovideexplana-
tory statements to the court on the effect 
thedocumentabsence(absenceoffull
informationormisrepresentation)hadon
bankruptcyproceedings.

The person subject to liability shall 
be entitled to deny the said presumptions 
by proving that discrepancies in the doc-
uments submitted to the receiver caused 
nosignificanthindrancetobankruptcy
proceedings, or by proving its absence of 
fault in the submission failure, improper 
documentkeeping,particularly,bycon-
firmingthatittookallreasonableefforts
tofulfillitsobligationsonkeeping,main-
tenance and submission of documents 
with all due care and diligence.

Thesignificanthindrancestobank-
ruptcy proceedings shall mean inter alia:

• the failure to determine the whole 
rangeofpersonswithsignificant
control over the debtor, its major 
counterparties, and:

• the failure to determine debtor’s core 
assets and to identify them;

• the failure to determine deals and 
their terms during the period of sus-
picion, which prevented from analyz-
ing these deals and resolving on the 
necessity to impeach them in order 
to increasebankruptcyassets;

• the failure to estimate the content 
of resolutionsadoptedbythedebtor’s
boards, which prevented from 
analyzing these resolutions for the 
purpose of discovering their dam-
age to the debtor and creditors and 
revealing the potential possibility 

of lossrecoveryfromthemembers
of theseboards.

In case of illegal actions by several 
consequentdirectorsregardingkeeping,
maintenance and restoration of docu-
ments, it is presumed that their actions 
weresufficienttocausethedebtor’s
objectivebankruptcy.

Pursuant to the general rule, persons 
thatarenotqualifiedaspersonswith
significantcontrol,butareresponsible
forkeepingandmaintainingrelevant
documents(forexample,chiefac-
countant)shalljointlywiththeformer
director bear subsidiary liability for 
causingthebankruptcyasjoinedparties,
provided it is proved that they acted by 
order of the former director or performed 
joint actions therewith, which caused the 
destruction, concealment of documents 
or misrepresentation of data therein.

Conclusion
Thisarticlecoversthemostsignificant
keyexplanatorystatementsoftheSu-
preme Court on the matter under consid-
eration.However,thePlenumResolution
containsotherexplanatorystatementson
interestingandurgentissues(theright-
holdertofileanapplicationonsubsidiary
liability,applicationfilingperiod,choice
of cause of action/applications and other 
proceduralaspects).

The adoption of the Plenum Resolu-
tionbytheSupremeCourtwaslogical,
given the increased practice and recent 
changesinthelegislationonbankruptcy,
whichspecifiedproceduresofsubsidiary
liabilityimposedonpersonswithsignifi-
cant control. Introduced changes to the 
legislationonbankruptcysupportedby
explanatorystatementsoftheSupreme
Court are supposed to encourage trans-
parent business practices, decrease the 
number of short-lived companies and 
nominal service involved in business pro-
cesses, and to ensure a more responsible 
approach to company management.

Ontheotherside,adoptedchanges
nearly eliminate the distinction between 
company assets and member/founder 
assets,whichundoubtedly,requiredili-
genceandcautionwhenmakingsignifi-
cant business decisions.
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Fast development of the Armed 
Forces of the Russian Federation in 
recent years would have been im-

possible without the systematic renewal 
oftheexistingoutdatedequipment,
which,inturn,requiredmulti-million
state budget injections as part of the 
Armaments 2020 priority procurement 
program. The major aim of the Arma-
ments 2020 priority procurement pro-
gram is to bring the percent of advanced 
armsandmilitaryequipmentinthe
Russian armed forces up to 70% by 2020. 
To that end, 20.7 trillion rubles are to be 
allocated, with 19 trillion rubles aimed at 
arming forces, air forces and naval forces. 
About 70% thereof will be spent on arms 
procurement,andtheremaining30%will
beequallydividedbetweenresearchand
development, and arms refurbishment. 
Three more trillion rubles are allocated 
for the technical upgrade of military-
industrialcomplexenterprises.

Considering the amount of invest-
ments, these conditions justify the 
intention of the government to ensure 
maximumcontroloverthespending
procedureofbudgetfunds.Takinginto
accountthespecificnatureofarmsand
militaryequipmentprocurement,atthe
endof2012,FederalLawNo.275-ФЗ
dated29.12.2012Onstatedefenseorder
came into effect. 

The cornerstone of the legal act 
under consideration is the prescribed 
procedure for account settlements among   
interacting participants of goods supplies 
under the state defense order in assisted 
transactions(cooperation).Thecoopera-
tion includes the chief provider entering 
into the government contract with the 
government customer, providers enter-
ing into contracts with the chief provider, 
and providers entering into contracts 
with providers.

As envisioned by the legislator, 
participants of the abovementioned chain 
startingfromthechiefproviderto the
last provider should open a separate 
account, i.e. an account for the chief 
provider,providerattheauthorizedbank
for account settlements regarding the 
state defense order under the terms of 
the governmentcontract.Infact,asepa-
rate account is an ordinary settlement 
accountatthebank;however,spending
arrangementsthereofhavesignificant
restrictions.

Thus, arrangements for using a sepa-
rate account include:
1. Debitingmoneyonlyuponthe

governmentcontractidentification
in theorder.

2. Debitingmoneyonlyforaseparate
account,exceptfordebitingmoney
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forotherсbankaccountsinthefol-
lowing cases:

• paymentoftaxesandduties,cus-
toms duties, insurance contribu-
tions and other obligatory budget 
payments of the Russian Federa-
tion, stipulated by the legislation 
of the Russian Federation;

• paymentofexpensesongoods
supplies,worksperformance,
service provision as per prices 
(tariffrates)subjecttogovern-
mentregulation(thelistofsuch
goods,works,servicesisapproved
by the Government of the Russian 
Federation);

• transferofprofitintheamount
approved by the parties upon 
theexecutionofthecontract
and stipulated by its terms after 
performing the contract and de-
livering the goods acceptance and 
deliverycertificate(workcomple-
tioncertificate,servicedelivery
certificate)totheauthorized
bank;

• transfer of money by the chief 
provider upon the partial per-
formance of the government 
contract; the government cus-
tomer shall notify the authorized 
bankontheapprovedamountof
profitsubjecttotransferbythe
chief provider upon the partial 
performance of the government 
contract(thenotificationproce-
dure shall be determined by the 
governmentcustomer);

• account settlements with foreign 
providers participating in goods 
supplies under the state defense 
orderandmakingpartofcooper-
ation in the assisted transaction;

• transfer of money in the amount 
approved by the parties upon the 
executionofthecontractand
aimed at reimbursement of the 
chiefproviderforexpensesin-
curredatitsowncostonthestock
development of goods, raw mate-
rial, material supplies, compo-
nentsrequiredfortheexecution

of the state defense order, as long 
as the chief provider proves the 
reasonabilityofactualexpenses
onsuchstockdevelopment;

• paymentofexpensesnotexceed-
ingfivemillionroublespermonth
by the chief provider and payment 
ofexpensesnotexceedingthree
million roubles per month by the 
provider;

Simultaneously,thelegislator
banned a number of transactions, the list 
thereof is also stipulated by the law. 

Analysis of the abovementioned 
provisions and the common practice 
of theirapplicationbringstoconclu-
sion that participants of the government 
procurementsystemfortheexecution
of thestatedefenseorderdonotstillfully
comprehendprinciplesofworkingwith
a separateaccount.

Thus, particular attention should be 
giventotheissueofsettlingexpenses
notexceedingfivemillionrubles(for
chiefproviders)andthreemillionrubles
(forproviders)fromaseparateaccount
every month. Regulatory authorities 
formeda negativepracticeofbringing
participants of the government procure-
ment system to administrative liability 
for spending money from a separate 
account,includingfinancingprojects
which are not directly related to the per-
formance of obligations under the state 
defense order.

Suchviewpointofregulatoryau-
thoritiesseemsquiteunusual,giventhat
neither regulations of part one, article 
8.3ofLawNo.275-ФЗOnstatedefense
order, nor other provisions of current 
regulatory acts state that payments of 
otherexpensesnotexceedingthreemil-
lion rubles per month may be made solely 
inrelationtotheexpensesonthestate
defense order. The abovementioned view-
pointwasconfirmedbyResolutionof the
Arbitration Court of Moscow Region 
No.Ф05-11366/2017dated15.08.2017
in caseNo.А40-125631/2016.Provisions
ofsub-clause“з”,clause2,part1,article
8.3ofLawNo.275-ФЗprovidenolist
ofotherexpenses.Consequently,such
transactionsmayincludeallexpensesre-
lated to current activities of an enterprise 

which are not directly mentioned in the 
listofpermittedtransactions(article8.3,
sub-clauses“a”to“з”),listofexemptions
frombannedtransactions(article8.4,
clauses2,3,9,10),whilestillnotbeing
mentioned among banned transactions 
(article8.4ofLawNo.275-ФЗ).

Onemoreissuewhichisworth
discussing is debiting a separate account 
for the purpose of reimbursement for 
expensesincurredearlieratone’sown
cost on the procurement of components 
to perform the contract.

Lawprovisionsonthestatedefense
order specify that the chief provider, 
providerpriortotheexecutionofthe
contractareentitledtomakeprovisional
procurements of raw material, material 
supplies,semi-finishedproducts,com-
ponentsrequiredfortheexecutionofthe
state defense order.

Atthestageofcontractexecution,
accordingtoclause3,article7.1ofLaw
No.275-ФЗ,thechiefprovider,provider
are entitled upon approval of the govern-
mentcustomer(chiefprovider,provider)
to add to the government contract, 
contract the condition on reimbursement 
forexpensesincurredatone’sowncost
onthestockdevelopmentrequiredforthe
executionofthestatedefenseorder,as
long as the chief provider, provider prove 
thereasonabilityofactualexpenseson
suchstockdevelopment

The law determines different condi-
tions for reimbursement transaction:

• forchiefproviders—transactionmay
be performed prior to the perfor-
mance of the government contract;

• for providers manufacturing prod-
ucts with a long technological pro-
ductioncycle—transactionmaybe
performed prior to the performance 
of the contract;

• forotherproviders—transaction
may be performed only after the 
performance of the contract.

Reimbursementforexpenses
incurredatone’sowncost(exceptfor
fundsonseparateaccounts)onthestock
development of raw material, mate-
rialsupplies,semi-finishedproducts,
componentsrequiredfortheexecution

of the state defense order, pursuant to 
sub-clauses “e”, “e.1” and “e.2”, clause 2, 
part1,article8.3ofLawNo.275-ФЗ,may
be performed by money transfer from a 
separate account to a different account 
ofthecompanyonlyafterfulfillingthe
following conditions:

• for chief providers:

• upon providing reasonability evi-
denceofactualexpensesonsuch
stockdevelopment(i.e.specify-
ingexpensesincurredatone’s
owncost(exceptforfundson
separateaccounts)onstockdevel-
opment and subject to reimburse-
ment from a separate account 
in the terms of the government 
contract);

• upon notice receipt from the 
government customer by the 
authorizedbankontheamount
ofactualexpensesincurredby
the chief provider on the said 
stockdevelopmentfollowingthe
procedure set by the government 
customer.

• for providers manufacturing products 
with a long technological production 
cycle:

• upon providing reasonability evi-
denceofactualexpensesonsuch
stockdevelopment(i.e.specifying
expensesincurredatone’sown
cost(exceptforfundsonseparate
accounts)onstockdevelopment
and subject to reimbursement 
from a separate account in the 
termsofthecontract);

• for other providers, upon submission 
totheauthorizedbank:

• documentsconfirmingthefull
performance of obligations under 
the contract;

• goods acceptance and delivery 
certificate(workcompletioncer-
tificate,servicedeliverycertifi-
cate);

• reasonability evidence of actual 
expensesonsuchstockdevelop-
ment(i.e.specifyingexpenses
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incurredatone’sowncost,except
for funds on separate accounts, 
onstockdevelopmentandsubject
to reimbursement from a sepa-
rate account in the terms of the 
contract).

Meanwhile, the amount of payments 
from a separate account on these grounds 
shallnotexceedtheamountofexpenses
onstockdevelopmentspecifiedinthe
government contract, contract.

The chief provider, provider may 
provereasonabilityofactualexpensesat
theexecutionstageofthegovernment
contract, contract.

In the absence of conditions on 
reimbursementforexpensesonthestock
development incurred earlier at one’s 
owncostintheexecutedcontract,rea-
sonabilityevidenceofsuchexpensesmay
bespecifiedintheadditionalagreement
tothecontract,appendixtothecontract
orthroughletterexchange,providedthey
contain references to the contract and 
form an integral part thereof.

It is important to point out that in 
case debiting from a separate account 
for the purposes of reimbursement for 
expensesincurredattheprovider’scost
after the performance of the contract 

takesplaceaspartoftheadditional
agreementtothecontract(orbysigning
of other documents which form an inte-
gralpartofthecontract),thetransaction
shouldbesuspendedpursuanttoDirec-
tiveof theBankofRussiaNo.3729-У
dated 15.07.2015. 

Analysis of the current practice of 
interpretation and application of regula-
tions covering the performance of the 
state defense order points out the urgent 
needforofficialexplanatorynotesfrom
the relevant regulatory authorities. 
There are cases when even one author-
ity is unable to reach an agreement on 
the applicationofthisorthatlegalprovi-
sion. Without any doubt, the abovemen-
tioned has an adverse effect on compli-
ancewiththetermsfortheexecution
of thestatedefenseorder.Thereisone
moreissueto beconsidered,i.e.commer-
cial supplying enterprises under the state 
defense order lose their interest in such 
procurements, because they do not un-
derstand‘rulesofthegame’.Hopefully,
in 2018, competent authorities are going 
totakeallrequiredmeasurestointroduce
uniformapproachestotheexecution
of thestatedefenseorder.
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THE END OF 2017

OnDecember20,2017,Congress
passedtheTaxCutsandJobsAct
of2017(TCJA),andPresident

Trump shortly thereafter signed it. This 
law, most of which will become effective 
as soon as January 1, 2018, dramatically 
changesthetaxenvironmentofthe
UnitedStates.Newfinancialplanning
strategies will emerge in the coming 
months and years. 

Thetaxlawsignedjustbefore
ChristmaswasintendedtomakeU.S.
businesses more globally competitive. 
Its signaturefeaturewasaloweringof
thecorporatetaxratefrom35to21per-
cent. While that and other features of the 
new law may positively impact the desir-
abilityofdoingbusinessintheUnited
States,PresidentTrumphasaparticular
fascinationwiththetradedeficit.Thelaw
changessomanythingsatonce—from
corporateratestoarepatriationtaxto
different depreciation rules to new indi-
vidualrates—thatitisexceedinglydif-
ficulttogiveaprecisepredictiononwhat
exactlywillchangeandhowtheeconomy
will react in the longer perspective. 
Theintroducedtaxchangeswillaffect
everything from how corporate assets are 
financedtohowbusinessisstructured.

Certainly,thebiggestbeneficiaries
of this legislation are corporations with 
higheffectivetaxrates,becausethecor-

poraterateisdroppingfrom35%to21%.
Certain pass-through businesses will 
alsoseemajorreductions.SomeLLCs,
partnerships,SCorps,andsolepropri-
etors will be able to deduct 20% of their 
qualifiedbusinessincome.Essentially,
theywillbepayingtaxesononly80%
of theirrevenue.

Thepersonalexemptionsaregoing
awayfortaxpayersstarting2018report-
ing year. That means for a family of three 
ormore,thebenefitofthestandard
deduction is completely offset by the 
$4050deductionitusedtobeabletotake
for each person on the return. In other 
words,ifataxpayerhastwoormorekids,
you may actually be hurt by the new 
deduction/exemptionamounts.Onthe
otherhand,inthebiggerpicturethistax
experimentwillrunupthealreadyhigh
national debt by another $ 1.5 trillion. 

Let’strytoreviewthemainchanges
introducedbytheActforeachtypeoftax
to get the idea of how these changes will 
affect individuals and corporations. 

1. Income Taxes
• TheActkeepsthesevenincometax
bracketsbutlowerstaxrates.TheUS
employeeswillseechangesreflected
in their withholding in February 2018 
paychecks.Theserateswillrevert
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to the2017ratesin2026. 
The Act creates the following chart. 
The income levels will rise each year 
withinflation.Buttheywillrisemore
slowly than it was before since the 
Act uses the chained consumer price 
index.Overtimethatwillmovemore
peopleintohighertaxbrackets.

• The Act doubles the standard de-
duction.Asinglefiler’sdeduction
increasesfrom$6350to$12000.The
deduction for Married and Joint Filers 
increases from $ 12 700 to $ 24 000. 

• TheActeliminatespersonalexemp-
tions.BeforetheAct,taxpayerssub-
tracted $ 4 150 from income for each 
person claimed. As a result, families 
with many children will pay higher 
taxesdespitetheAct’sincreased
standard deductions. 

• The Act eliminates most itemized 
deductions. That includes moving 
expenses,exceptformembersof
the military. Those paying alimony 
can no longer deduct it, while those 
receiving it can. This change begins 
in 2019fordivorcessignedin2018.

• Itkeepsdeductionsforcharitable
contributions, retirement savings, 
and student loan interest. It might 
besmartforthetaxpayerstotryto
incurtheseexpensesin2017ifpos-
sible.

• It limits the deduction on mortgage 
interesttothefirst$750000ofthe
loan.Interestonhomeequitylines
of credit can no longer be deducted. 
Current mortgage-holders aren’t 
affected.

• Taxpayerscandeductupto$10000
instateandlocaltaxes.Theymust
choosebetweenpropertytaxesand
incomeorsalestaxes.Thiswillharm
taxpayersinhigh-taxstateslikeNew
YorkandCalifornia.Itispossibleto
prepaysomeofthesetaxesbytheend
of the year to deduct them in 2017. 

• TheActexpandsthedeductionfor
medicalexpensesfor2017and2018.
Itallowstaxpayerstodeductmedi-
calexpensesthatare7.5percentor
moreofincome.Beforethebill,the
cutoff was 10 percent for those born 
after1952.Seniorsalreadyhadthe
7.5 percentcutoff.

• TheActrepealstheObamacaretax
on those without health insurance 
in 2019(undercurrentlegislationthe
individuals who failed to buy health 
insurance plan were to pay a pen-
alty).Withoutthemandate,theCon-
gressionalBudgetOfficeestimates
13millionpeoplewoulddroptheir
health insurance plans. The govern-
mentwouldsave$338billionbynot
havingtopaytheirsubsidies.But
health care costs will rise because 

fewer people will get the preventive 
careneededtoavoidexpensiveemer-
gency room visits. 

• TheActdoublestheestatetaxex-
emption to $ 11.2 million for singles 
and $ 22.4 million for couples. That 
helps the top 1 percent of the popula-
tionwhopayit.Thesetop4918tax
returns contribute $ 17 billion in 
taxes.Theexemptionrevertstopre-
Act levels in 2026.

• ItkeepstheAlternativeMinimum
Tax.Itincreasestheexemption
from$54300to$70300forsingles
and from $ 84 500 to $ 109 400 for 
joint.Theexemptionsphaseoutat
$ 500 000 for singles and $ 1 mil-
lionforjoint.Theexemptionreverts
to pre-Actlevelsin2026.

2. Child and Elder Care 

• TheActincreasestheChildTax
Creditfrom$1000to$2000.Even
parents who don’t earn enough to 
paytaxescanclaimthecreditupto
$ 1 400. It increases the income level 
from $ 110 000 to $ 400 000 for mar-
riedtaxfilers.

• It allows parents to use 529 sav-
ings plans for tuition at private and 
religious K-12 schools. They can also 
usethefundsforexpensesforhome-
schooled students.

• It allows a $ 500 credit for each non-
child dependent. The credit helps 
families caring for elderly parents. 

3. Business Taxes

• TheActlowersthemaximumcor-
poratetaxratefrom35percentto21
percent,thelowestsince1939.The
UnitedStateshasoneofthehighest
rates in the world, but most corpora-
tionsdon’tpaythatmuchtax.On
average, the effective rate is 18%. 

• It raises the standard deduction 
to 20%forpass-throughbusinesses.
This deduction ends after 2025. Pass-
through businesses include sole pro-
prietorships, partnerships, limited 

liabilitycompanies,andScorpora-
tions. They also include real estate 
companies, hedge funds, and private 
equityfunds.Thedeductionsphase
out for service professionals once 
their income reaches $ 157 500 for 
singlesand$315000forjointfilers.

• The Act limits corporations’ ability to 
deductinterestexpenseto30%ofin-
come.Forthefirstfouryears,income
isEBITDA,butrevertstoearnings
beforeinterestandtaxesthereafter.
Thatmakesitmoreexpensivefor
financialfirmstoborrow.Companies
wouldbelesslikelytoissuebonds
andbuybacktheirstock.Stockprices
couldfall.Butthelimitgenerates
revenuetopayforothertaxbreaks.

• It allows businesses to deduct the 
cost of depreciable assets in one year 
instead of amortizing them over 
several years. It does not apply to real 
estate. 

• TheActstiffenstherequirements
oncarriedinterestprofits.Carried
interestistaxedat23.8%instead
ofthetop39.6%incomerate.Firms
mustholdassetsforayeartoqualify
forthelowerrate.TheActextends
thatrequirementtothreeyears.
That might hurt hedge funds that 
tendto tradefrequently.Itwouldnot
affectprivateequityfundsthathold
ontoassetsforaroundfiveyears.
The change would raise $ 1.2 billion 
in revenue.

• The Act eliminates the corporate 
AMT. The corporate AMT had a 20% 
taxratethatkickediniftaxcredits
pushedafirm’seffectivetaxrate
belowthatlevel.UndertheAMT,
companies could not deduct research 
and development spending or invest-
ments in low-income neighborhood. 
EliminationofthecorporateAMT
adds$40billiontothedeficit.

• It advocates a change from the 
current“worldwide”taxsystem
to a“territorial”system.Underthe
worldwide system, multinationals 
aretaxedonforeignincomeearned.
Theydon’tpaythetaxuntilthey
bringtheprofits“home”.Asaresult,

Income Tax Rate Income Levels for Those Filing As
2017 Single2018–2025 Married-Joint
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12%
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32%
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$0–$19,050

$ 19 050–$ 77 400

$ 77 400–$ 165 000

$ 165 000–$ 315 000

$ 315 000–$ 400 000

$ 400 000–$ 600 000

$ 600 000+



THE MOST SIGNIFICANT CHANGES IN THE U. S. TAX LEGISLATION INTRODUCED AT THE END OF 2017

55

THE MOST SIGNIFICANT CHANGES IN THE U. S. TAX LEGISLATION INTRODUCED AT THE END OF 2017

54

manycorporationsleavetheprofits
overseas.Undertheterritorialsys-
tem,theyaren’ttaxedonthatforeign
profit.Theywouldbemorelikelyto
reinvestitintheUnitedStates.This
willbenefitpharmaceuticalandhigh-
tech companies the most.

• The Act allows companies to repa-
triate the $ 2.6 trillion they hold in 
foreigncashstockpiles.Theypay
a one-timetaxrateof15.5%oncash
and8%onequipment.

• It allows oil drilling in the Arctic 
NationalWildlifeRefuge.That’sesti-
mated to add $ 1.1 billion in revenues 
over10years.Butdrillinginthe
refugewon’tbeprofitableuntiloil
prices are at least $ 70 a barrel. 

• Itretainstaxcreditsforelectric
vehicles and wind farms. 

• It cuts the deduction for orphan drug 
researchfrom50percentto 25 per-
cent.Orphandrugstargetrare
diseases. 

• TheActcutstaxesonbeer,wine,
andliquor.TheBrookingsInstitute
estimates that will lead to 1 550 more 
alcohol-related deaths each year. The 
study found that lower alcohol prices 
are directly correlated to more pur-
chases and a higher death toll.

As mentioned above, it is very dif-
ficulttopredicttheoutcomeofthenew
taxreform;however,itispossibleatthis
point to estimate who will get the most 
affected by the introduced changes to the 
taxlegislation.It’sfairtosay,thatthe
newtaxplanhelpsbusinessesmorethan
individuals.Businesstaxcutsareperma-
nent,whiletheindividualcutsexpirein
2025. Among individuals, it would help 
higher income families the most. The Act 
makestheU.S.progressiveincometax
moreregressive.Taxratesareloweredfor
everyone, but they are lowered more for 
thehighest-incometaxpayers.

TheTaxFoundationsaidthosein
the 20–80 percent income range would 
receive a 1.7 percent increase in after-
taxincome.Thoseinthe95–99per-
cent range would receive a 2.2 percent 
increase.TheTaxPolicyCenterbrokeit
down a little more. Those in the lowest-

earningfifthofthepopulationwould
see their income increase by 0.4 percent. 
Thoseinthenexthighestfifthwould
receivea1.2percentboost.Thenexttwo
quintileswouldseetheirincomeincrease
1.6 percent and 1.9 percent, respectively. 
Butthebiggestincrease,2.9percent,
would go to those in the top-earning 
fifth.Theincreaseinthestandardde-
ductionwouldbenefit6milliontaxpay-
ers.That’s47.5percentofalltaxfilers,
accordingtoEvercoreISI.Butformany
incomebrackets,thatwon’toffsetlost
deductions.TheTaxFoundationsaidthe
Act will add almost $ 448 billion to the 
deficitoverthenext10years.Thetax
cuts themselves would cost $ 1.47 billion. 
Butthat’soffsetby$700billioningrowth
and savings from eliminating the ACA 
mandate.TheplanwouldboostGDPby
1.7percentayear.Itwouldcreate339000
jobs and add 1.5 percent to wages.

The impact on the $ 20 trillion natio-
nal debt will eventually be higher than 
projected. A future Congress will probably 
extendthetaxcutsthatexpirein2025.

An increase in sovereign debt damp-
ens economic growth in the long run. In-
vestorsseeitasataxincreaseonfuture
generations. That’s especially true if the 
ratio of debt to gross domestic product is 
near 77 percent. That’s the tipping point, 
accordingtoastudybytheWorldBank.
It found that every percentage point of 
debt above this level costs the country 
1.7 percentingrowth.

Manylargecorporationsconfirmed
theywon’tusethetaxcutstocreatejobs.
Corporationsaresittingonarecord$2.3
trillion in cash reserves, double the level 
in2001.TheCEOsofCisco,Pfizer,and
Coca-Colawouldinsteadusetheextra
cash to pay dividends to shareholders. 
In effect,thecorporatetaxcutswillboost
stockprices,butwon’tcreatejobs.

Overall,thebarrageofsoundbites
and testimonials from Congressional 
Republicans and the Trump adminis-
trationthatthetaxreformisprimarily
about assistance to the middle class and 
job creation don’t appear to correspond 
to reality.Wealthyindividualsandcor-
porations(inparticular,multi-national
ones)arealmostcertaintobenefitfirst
and foremost from the proposed changes. 

And given the restructuring of corporate 
taxrates,conventionalcorporations
(C corps)mayinfactbecomethestruc-
tureofchoice,replacingtheLLCasthe
preferred entity form. Given the compli-
cationsandextensivechangesinthenew
law,it willtakeanextendedamountof
time to determine its true effect on indi-
viduals, business structures, and the debt 

levelof theU.S.government.However,
giventheexperienceswithpastlegisla-
tiveeffortstoamendthetaxcode(and
ostensiblyreducethetaxburdenwiththe
hopeofspurringgrowth),therewilllikely
benumerousunexpectedconsequences
that no one can predict at this point in 
time.
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